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Summaries of Advisory Opinions
Calendar Year 2002

EC-COI-02-1 - Section 18 of G.L. c. 268A prohib-
its aretail real estate broker who served on atown
task force from receiving compensation from, or act-
ing asagent for, the devel oper of atown siteto assist
it in complying with the restrictions imposed by the
town, including finding buyersor rentersof retail space
a the site, because his compensation would be in
connection with the same matter in which he partici-
pated as a municipal employee and which remains
of direct and substantial interest to the town.

EC-COI-02-2 Section 19 of GL. 268A does not
prohibit amember of atown board who isadirector
of aprivate organization from participating in apar-
ticular matter in which the private organization does
not intend to expend any financial resources as a
result of the board decision; in contrast, if, asaresult
of aboard decision, the private organization will ex-
pend its financia resources to oppose the project
approved by the board, then the private organi zation
hasafinancia interest and the board member whois
adirector of the private organization may not par-
ticipate.

EC-COI-02-3 - The conflict of interest law gener-
ally does not prohibit municipal clerkswho are also
justices of the peace from solemnizing marriages
during their municipal work day on municipal pre-
mises, and collecting solemni zation fees authorized
under GLL. c. 262, 8§ 35, as long as their municipal
duties are not adversely affected.



CONFLICT OF INTEREST OPINION
EC-COI-02-1

INTRODUCTION:

You are areal estate broker. You served on a
Town (Town) task force and participated in the process
leading to the Town’s selection of the developer for a
location in the Town (Site) and the imposition of
restrictions on the Site’s development. The developer
and the Town entered into a purchase and sal e agreement
(P&S), incorporating the restrictions that remains open
because the transaction between the developer and the
Town has not yet closed.

QUESTION:

May you receive private compensation from, or
act as agent for, the developer to assist it in complying
with thedevelopment restrictions, including finding initial
buyers or renters of retail space at the Site, when you
participated as a municipal employee in the process that
led to the sel ection of the devel oper and the impoasition of
the restrictions?

ANSWER:

No. Section 18 of GLL. c. 268A will prohibit you
from receiving compensation from, or acting as agent
for, the developer to assist it in complying with the
restrictionsimposed by the Town, including finding initial
buyers or renters of retail space at the Site, because your
compensation would be in connection with the same
matter in which you participated asamunicipal employee
and which remains of direct and substantial interest to
the Town.

FACTS:

At all relevant times, you have been a Town
resident and a professional real estate broker. You have
worked full timeasabroker at acompany specializingin
the brokerage of real estate for retail use.

For many years, the Town has been concerned
about the use of anow-closed landfill sitein Town. Your
involvement in this matter began when you served on the
Town's Advisory Committee (Advisory Committee),
which was composed of individuals the Town Manager
appointed. TheAdvisory Committee was created to help
review the work of consultants hired by the Town
concerning the Site and to consider the Site'smarketability
and potential use.

Among other things, the Advisory Committee
reviewed and made recommendationsfor revisionsto the
Town's Request for Proposals (RFP), which the Town’s
professional staff prepared and the Town Manager issued.
The Advisory Committee also reviewed a due diligence

report about various matters such as drainage, compaction
and bearing capacity, which the Town’s consultant
engineers prepared. Finaly, the Advisory Committee
interviewed both of the developers who had responded
to the RFP, Developer X and Developer Y. The Town
Manager recommended that both responses be rejected
and the Town’'sBoard of Selectmen (Sel ectmen) so voted.
Asaresult, the process“ went back to thedrawing board.”

In starting over, the Selectmen created a new
advisory group, the Task Force (Task Force), which
replaced the Advisory Committee. Most of the Task
Force’'s members had, like you, been members of the
Advisory Committee. The Task Force was established
to advise the Town Manager and the Selectmen about
offering the Site again to potential developers. First, the
Task Force reviewed and approved an RFP for a read
estate agent to market the Site. The Town Manager
issued the RFP, which elicited two applicants, Applicant
A and Applicant B. The Task Force interviewed both
applicants and recommended Applicant A, which was
awarded the contract.Y

Applicant A revised the due diligence report,
which had been previously reviewed by the Advisory
Committee, to make it more “user-friendly” to potential
devel opers and solicited responses to a new RFP for the
development of the Site. As with the earlier RFP, the
Task Force reviewed and commented upon the new RFP
and on the revised due diligence report. Applicant A
completed, thenissued an “ Offering Package And Request
for Proposals.” Ten developers responded to the new
RFP.

The RFP includes a description of “Project
Objectives’ stating that the Site has*“ tremendous potential
for uses such as office, research and development,
biotechnol ogy, hotel, or mixed use development, including
retail components.” The RFP describes the “ General
Acquisition and Development Terms.” That section of
the RFP expressly states that the selected developer and
theTownwill enter into an acquisition agreement. Further,
the section states, “[t]he Town understands that there
may be some changes in the development plans as they
are refined in detail, but the Town expects that the
development actually undertaken on this site by the
selected developer will be substantially the concept
presented by the developer in the proposal submitted
in response to this Request for Proposal.? The Town
... “isprepared to be an active partner with the selected
developer inthisproject and will seek to work to achieve
mutual goalsregarding thissite.” Throughout the RFP, it
appears that the Town has emphasized the potential
development of the Site for various commercial uses,
rather than as land to be kept vacant. Indeed, the RFP
states, “[t]he Town will not accept any proposal whose
purposeis merely to hold the site vacant or underutilized
for purposes of land speculation.”?
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Inthe RFP's“Bidding Information” section, there
are specific and detailed requirements about the
developer’squalifications. Inaddition, any proposal “will
contain a full description of the proposed development
and management concept, including: type or types of
proposed use or uses; . . . hature of the development
concept, including number and heights of buildings, total
aggregate devel oped square footage, total squarefootage
in each building, footprint and floorpl ate sizes, mixture of
uses by building or among buildings, parking supply and
arrangement, open space and other amenity features;
together with a schematic site plan.” In addition, the
proposal must contain “an explanation as to the
Proponent’s view of the market demand and absorption
rates for the proposed development.” Other conditions
include the Town'’s reserving the right not to select a
proposal for any reason that isin the best interest of the
Town. Under the*Evaluation Criteria’ section, the Town
specified that it will consider goals such as maximizing
the tax income from the site and maximizing the
“employment of the site consi stent with the demographic
characteristics of the Town.”

The Task Force offered ten applicants an
opportunity to present their proposals and to respond to
guestions before an open meeting. Developer X'sproposal
proposed a mixed-use devel opment consisting of ahotel;
restaurant; store; cinema and an office building.# The
proposal states that Developer X has studied the
information provided in the RFP and agrees to all the
terms and conditions contained therein. The proposa
contains a Conceptual Site Plan. This Conceptua Site
Plan is attached to the P& S subsequently entered into
between Developer X and the Town. The proposal also
contains a Project Schedule that is based on information
contained in the RFP.  Finally, in the Benefits of the
Proposed Development Plan section of its proposal
Developer X statesthat “[w]e recognize the significance
of the parcel to the residents of the Town . . . and have
attempted to giveformto their objectivesand goals.” As
a member of the Task Force, you reviewed Developer
X'sproposal.

Based upon the proposal sand the interviews, the
Task Force recommended three candidates to the
Selectmen and ranked them in the following order: (1)
Developer AA; (2) Developer BB; and (3) Developer X.
You supported the recommendation of these three, but
ranked al three candidates equally. The Selectmen’s
liaison to the Task Force insisted on adding a fourth
candidate, Developer CC. The Selectmen interviewed
al four candidates. The members of the Task Force
were present during these interviews, which were
conducted in public session, but did not take part in the
interviews. The Selectmen voted to approve the same
three candidates that the Task Force had recommended
and voted to rank them in the same order.
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Negotiations with the first two candidates were
unsuccessful, thus, the Sel ectmen negotiated and executed
a P& Swith Developer X. The P& S specifies a closing
datefor Devel oper X to purchasethe property on [deleted],
or thirty days after al required permits for the Site's
development have been issued and all appeals of the
permits have been compl eted.

Among the conditions in the P&S are the
following obligationson Developer X'spart: it shall develop
[the Site for mixed commercial/retail use].

The P& S explicitly statesthat, “Developer X ...
acknowledges that the Town has selected it as devel oper
of the Premises based in part on its proposed use of the
Premises, and that theinitial use of the Premises shall be
substantially as set forth in the development scheme
presented to the Town's Board of Selectmen and
described [in an exhibit attached to and made a part of
the P&S].” The exhibit included in the P&S, is
“Deveoper X'sInitia Development Proposal” and depicts
theoverall layout, including parking areas, cinema, office,
retail, restaurant, and hotel.

You last acted as a member of the Task Force
on the night of the Selectmen’s votein November 1998,
when you sat in the audience with your fellow Task Force
members. You did hot attend any meetings or do anything
as amember of the Task Force thereafter. You did not,
however, formally submit your resignation from the Task
Force until June 2000.

In June 2000, Developer X initially called you to
ask if you, inyour capacity asareal estate broker, would
assistitinfinding businessesto which Developer X could
sell or rent retail space on the Site¥ Specificaly, the
scope of services would involve marketing space for a
hotel, a restaurant and miscellaneous other retail uses.
Developer X solicited you because of your general
professiona expertise and your specific knowledge about
the Site. Youwouldliketo be ableto represent Devel oper
X in finding prospective buyers and/or tenants for the
Site. You notethat your work for Devel oper X would not
reguire you to solicit the Town as a buyer or tenant, nor
will you have any reason tolobby the Selectmen, the Town
Manager or any other Town officials on Developer X's
behalf. All of your work would be aimed at soliciting
private parties to purchase and/or lease retail space at
the Site from Developer X .¢

DISCUSSION:

Asaformer member of the Advisory Committee
and the Task Force, you are a former municipal
employee” for purposes of the conflict-of-interest law.
Section 18 of G.L. c. 268A prohibits aformer municipal
employeefrom “knowingly act[ing] asagent? or attorney
for or receiv[ing] compensation,? directly or indirectly
from anyone other than the same. . . town in connection



with any particular matterl® in which the . . . townisa
party or hasadirect and substantial interest and in which
he participated™Y as amunicipa employee while so
employed . . .."

I'n describing the purposes behind the restrictions
governing former state, county or municipal employees,
the Commi ssion has emphasi zed that the undivided loyalty
due from a public employee while serving continueswith
respect to some matters after they leave public service.
Moreover, the restrictions on former employees help to
prevent present employees “from making official
judgments with an eye, wittingly or unwittingly,
consciously or subconsciously, toward [their] own
personal future interest.”? One of the purposes “is to
bar . . . former employees, not from benefiting from the
general subject-matter expertise they acquired in
government service, but from selling to private interests
their familiarity with the facts of particular matters that
are of continuing concern to their former government
employer.”

We begin our analysisby identifying the relevant
particular matter. You argue that the relevant particular
matter isthe P& S alone and that you did not participate
innegotiating the P& S. We conclude, as discussed below,
that the RFP and the P& S together compose a particular
matter for § 18 purposes¥ Thus, we conclude that your
actions on the Task Force constituted participationinthe
P& S.¥

The P& S is the contract between the Town and
Deveoper X andisthe consummation of the development
scheme contained in Devel oper X'sproposal in response
to the RFP. The types of retail uses contemplated and
described in general conceptual terms in the RFP are
described in specific detail inthe P& S. The RFPrequired
Developer X to submit aproposal specifying the“typeor
types of proposed use or uses; [and] nature of the
development concept together with aschematic siteplan.”
An Exhibit to the P& S depicts such aschematic site plan.
The P& S sets forth the specific detail of the schematic
plan contained in the proposal. For example, the P& S
providesfor devel opment of an office building and aretail
facility. The P& S does not depart from the development
concepts contained in the RFP and Developer X's
proposal, but, rather, provides the specific details and
reguirements necessary to implement those concepts.

In short, the contract between Developer X and
the Town includes not only the P& S document but also
the proposal Developer X submitted in response to the
RFP. In selecting Developer X, the Town relied on
Developer X's detailed proposal, much of which is
incorporated in the P& S. The basic terms of the Site's
development were established by the RFP. Based upon
our review of the RFP and P& S, we cannot differentiate
the RFP as being a particul ar matter separate and distinct
from the P& S Accordingly, we conclude that the RFP

and the P& S are part of the same particular matter, i.e.
the same contract, for purposes of § 18.

Here, you participated, in your former capacity
as a member of the Advisory Committee and the Task
Force, in the process that led to the Town's selection of
Developer X as the Site's developer and the imposition
of the development restrictions. You reviewed and made
recommendations for revisions to the original RFP; you
interviewed the devel opers, including Devel oper X, who
responded to the RFP; you reviewed the development
proposals; you reviewed the due diligence report
concerning the Site; you reviewed and commented on
the revised due diligence report and the new RFP for the
use of the Site; you participated in an open meeting, heard
proposals from and interviewed developers, including
Developer X, who responded to the new RFP. Based on
your review of the proposals and the interviews, you
recommended Developer X to the Selectmen. Most
significantly, you reviewed and approved Developer X's
specific proposal for the Site that forms the basis of the
P&S. Thus, because you participated in the process,
reviewed Developer X'sproposal, interviewed Devel oper
X and recommended it to the Selectmen asthe devel oper,
you participated, personally and substantially, in the
P&S.A” It is not necessary for one to be the final or
ultimate decision-maker to have participated personally
and substantially in the decision.2

Next, we consider whether your compensation
from Developer X would be “in connection with” the
particular matter in which you participated asamunicipal
employee. For thefollowing reasons, we concludethat it
would be.

Our analysis begins with the plain meaning of
the statutory language.r¥ Theword “ connect” commonly
means “[t]o join, fasten, or link together.”2 The
Commission’sanalysishasvaried in previousopinionsin
determining whether aformer public employee’s present
work for private compensation is“in connection with” a
particular matter in which he participated as a public
employee. Therelevant language must beinterpretedin
light of the purpose of the statute, while recognizing that
thelegidaturedid not intend to forecloseentirely theformer
public employee's private employment in the very area
of his greatest expertise.?). The Commission has
determined that an “ analysis of factors showing whether
the employee's proposed private work is closely enough
connected to the matter in which he participated to bar
him from acting as agent or attorney or receiving
compensation” isin accord with the statutory language.2?

In determining whether one’s compensated
privatework isspecificdly linked to the rel evant particular
matter, the Commission hasreviewed variousfactorssuch
as“whether the private work on the new particular matter
is‘integrally related’ to the government matter because
they involve ‘the same parties, the same litigation, the
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same issues or the same controversy.””% For example,
the later stage of the same environmental review process
culminating in an environmental impact report involves
the same controversy.? In contrast, if the issues have
changed substantially, the Commission has viewed the
new matter as not specifically connected to the matter in
which the employee participated.?

Additionally, the Commission examinesthe effect
the proposed private work for the non-state party would
have on the particular matter in which the former
employee participated. “Thisfactor seeksto guard against
potential abuse of past factual knowledge, confidential
information, and personal associations in the context of
the particular matter.” %/

It remains for us to apply this analysis to your
circumstances. Asamunicipa employee, you reviewed
and approved adevel opment scheme for the Site, whose
concepts were incorporated in the P&S. One of the
conceptswasthat the Site wasto have aretail component.
Thus, Developer X seeksto privately compensate you to
assigt it in complying with that component by finding retail
tenants for the Site.

Thus, you now seek to be privately compensated
by Developer X, in essence, to implement the same
devel opment scheme that you approved and participated
inasamunicipa employee. Further, the Townisaparty
to the P&S and has a continuing interest in the
development of the Site, at least until the deal closes.
Based on these circumstances, your work for Devel oper
X would be, for purposes of § 18, “in connection with”
the same particular matter in which you participated asa
municipal employee. You may not receive compensation
under such circumstances because amunicipa employee
may not privately profit from a matter in which he
participated. Inthisparticular matter you owe undivided
loyalty to the Town. While we are mindful that thereis
no evidence that you intended to create a future private
opportunity for yourself, the conflict law is designed to
have a prophylactic effect by prohibiting even the
appearance of dual loyaltiesto one’smunicipality and to
one's future private business interests. %

Further, you would be performing such private
services for Developer X during the time before the
transaction between the Town and Developer X closes.
Although it does not appear that you would be paid to
undermine or take advantage of a weakness in the
particular matter in which you participated, your work
could affect Devel oper X’ sability to closethetransaction
because its ability to find tenants and/or buyers could
change the economics of the deal. Thus, you could be
placed in asituation of conflicting loyaltiesto the Town
and to Developer X, your private client. For example, if
Developer X were unable to locate retail tenants and/or
buyersit could abandon the deal .
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Accordingly, based on al of the circumstances,
we conclude that, 8 18 of G.L. c. 268A will prohibit you
from receiving compensation from, or acting as agent
for, Developer X to assist it in finding initial buyers or
renters of retail space at the Site, because your
compensation would bein connection with the particul ar
matter in which you participated asamunicipal employee
and which remains of direct and substantial interest to
the Town.#

DATE AUTHORIZED: January 31, 2002

YYou emphasize that neither the Task Force nor its predecessor, the
Advisory Committee, had the authority to bind the Town to any
contracts.

ZEmphasis added.

IThe RFPincludes detailed information about the commercial market
inthe areanear the Site.

#You have provided acopy of Developer X’sproposal for our review.

5You do not recall whether Developer X approached you before or
after you formally submitted your resignation from the Task Force.

$You also note that your knowledge of the Site, although acquired
through your work on both the Advisory Committee and the Task
Force, stemsfrom publicly availableinformation. According toyou,
any other real estate broker could obtain the samelevel of knowledge
of relevant information by reading the due diligence materials the
Town’s consultant produced and by reviewing the minutes of the
meetings of the Task Force and the Selectmen, all of which are public
records. You would not use any confidential information you may
have acquired through any of your former positions with the Town.

2« Municipal employee, a person performing servicesfor or holding
an office, position, employment or membership in amunicipal agency,
whether by election, appointment, contract of hire or engagement,
whether serving with or without compensation, on a full, regular,
part-time, intermittent, or consultant basis, .. ..” G L. c. 268A, §
1(g). We conclude that the Advisory Committee and the Task Force
are“municipal agencies’ asdefined and interpreted under the conflict-
of-interest law because of the role they played as an instrumentality
serving the Town. Seee.g., EC-COI-95-3.

8The State Ethics Commission has concluded that “the distinguishing
factor of acting as agent within the meaning of the conflict law is
‘acting on behalf of ' some person or entity, afactor present in acting
as spokesperson, negotiating, signing documents and submitting
applications.” Inre Sullivan, 1987 SEC 312, 314-315; Seealso, Inre
Reynolds, 1989 SEC 423, 427; Commonwealth v. Newman, 32 Mass.
App. Ct. 148, 150 (1992).

9« Compensation, any money, thing of value or economic benefit
conferred on or received by any personin return for servicesrendered
or to be rendered by himself or another.” G.L. c. 268A, § 1(a).

10 particular matter, any judicial or other proceeding, application,
submission, request for a ruling or other determination, contract,
claim, controversy, charge, accusation, arrest, decision, determination,
finding, but excluding enactment of general legislation by the general
court and petitions of cities, towns, counties and districts for special
laws related to their governmental organizations, powers, duties,
finances and property.” GLL. c. 268A, § 1(k).



LU participate, participate in agency action or in a particular matter
personally and substantially asastate, county or municipal employee,
through approval, disapproval, decision, recommendation, the
rendering of advice, investigation or otherwise.” GL. c. 268A, §1(j).

LJEC-COI-99-1 (Discussing § 5, the state counterpart to § 18).

WEC-COI-92-17 (emphasis added); see also EC-COI-99-1; EC-
COI-93-16; EC-COI-95-11. In re Wharton, 1984 SEC 182, 185.

14To determine when instruments deriving from a given transaction
should be read together, case law considers the simultaneity of
execution, identity of subject matter and parties, cross-referencing,
and interdependency of provisions. Chelsea Industries, Inc. v.
Florence, 358 Mass. 50, 55-56 (1970); Gilmore v. Century Bank &
Trust Co., 20 Mass. App. Ct. 49, 56 (1985).

15see EC-COI-99-1(state employee who had participated in the
RFP process to find qualified vendors for a state blanket contract
also had participated in the resulting contract, for purposes of § 5,
the state counterpart to § 18).

WEC.COI-99-1. See also EC-COI-93-16 (former state employee
who had participated in creating RFP could not receive compensation
from a private entity in connection with the contracts his former
state agency awarded to that same entity pursuant to the RFP).

1Usee EC-COI-93-16 (“the proper focus is on the degree of
participation in the contracting process, rather than on the stage of
the process in which the participation occurs.”). Contrast EC-COI-
82-82 (former state employee not barred under § 5(a) where he had
no role in formulating RFP, he attended informational meetings that
were not part of the selection process, and he dissociated himself
from any participation in the selection process).

18EC-COI-98-3.

|nt'| Organization of Masters, ect. v. Wbods Hole, Martha's Vineyard
& Nantucket Seamship Authority, 392 Mass. 811, 813 (1984) (“The
intent of thelegislatureisto be determined primarily from thewords
of the statute, given their natural import in common and approved
usage, and with reference to the conditions existing at the time of
enactment. Thisintent isdiscerned from the ordinary meaning of the
words in a statute considered in the context of the objectives which
the law seeks to fulfill.”).

2Whnehster’s Third New International Dictionary (1993). See also
Black'sLaw Dictionary (Fifth Ed.) (“[t]o establish abond or relation
between.”).

2VEC-COI-92-17. Seealso EC-COI-81-34 (quoting Jordan, Ethical
issues Arising from Present and Past Government Service, in ABA,
Professional Responsibility: A Guide for Attorneys 196 [1978]).

221 EC-COI-92-17.
2 EC-COI-92-17.

2 EC.COI-89-7. See also EC-COI-81-45 (“[A] follow-up ruling
involving the same set of operative facts, . . . a fresh phase of an
earlier proceeding, or . . . asubsequent renewal in what isessentially
a continuing controversy should each constitute the same
[ particular’ Jmatter as the earlier situation.”).

Zlgee e.g. EC-COI-89-34, n.5 (different legislative proposal); EC-
COI-85-74 (different buildings using changed plans); EC-COI-83-80
(new alternatives, studied independently, for construction project).

26/EC-COI-92-17.

2llpyblic employees and appointing authorities should be mindful
that serving, or appointing oneto serve, in apublic capacity, evenfor
no compensation, may have significant consequences on an
individual’s private businessinterests. Prior to accepting or making
an appointment to acommittee, such asthe Task Force, the appointing
authority and the appointee should consider the practical implications
of the appointment and the nature of the committee’s work on the
appointee’s private business interests. If one is interested in
subsequently performing private work on a project, one should not
serve on such acommittee.

28y ou may be ableto receive private compensation from Devel oper
X after the transaction between Developer X and the Town closes,
depending on whether the Town continues to have an enforceable
interest in the devel opment restrictions on the Site. For example, if
the Town no longer has an enforceable interest in the development
restrictions, you may be able to receive private compensation from
Developer X to assist it in finding secondary buyers or renters of
retail space at the Site.

CONFLICT OF INTEREST OPINION
EC-COI-02-2

INTRODUCTION:

You areamember of aregional planning agency
(“Agency”).Y The Agency consists of both appointed
and elected members. Although you were initially
appointed to the Agency, you are currently an elected
member.

During your tenure as amember of the Agency,
you also were previously an uncompensated member of
the Board of Directors of a non-profit organization
(“Organization”). You resigned from the Organization’s
Board in order to avoid any potential conflicts of interest
whileyour request for alegal opinionfromthe Commission
was pending. You have remained a member of the
Organization, but would like to resume aposition on its
Board.

QUESTION:

If you resume a position on the Organization’s
Board, may you participate as an Agency member in
particular matters before the Agency concerning a
particular property (aproposed development), wherethe
Organi zation has expended money to advocate aparticular
policy position (opposing the devel opment), but wherethe
Organization will hold no interest in the subject property,
does not own any abutting property, and may engagein
fundraising efforts to solicit charitable contributions to
assist another entity to purchase the property?
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ANSWER:

If you resume a position on the Organization’s
Board, then, as a member of the Agency, you may not
participate in any particular matters in which the
Organization has a financia interest. Thus, the answer
depends on whether, under the circumstances, the
Organization has a financial interest in the particular
matter before the Agency. Accordingly, if at the time
that the particular matter is pending before the Agency,
the Organization does not intend to expend any financial
resourcesasaresult of theAgency’sdecision, nofinancial
interest will be present and you may participate. If the
only expenditure by the Organization isfor advocacy of
apolicy view during the public processprior to decision,
there is no financial interest. In contrast, if at the time
the particular matter is pending before the Agency, you
know or, after reasonably inquiry, discover that asaresult
of the Agency’s decision, the Organization intends to
expend its financial resources to continue its opposition
tothe project or hasmade an offer to engagein fundraising
efforts on behalf of a purchaser for the property, you
may not participate because the Organization will be
deemedto have afinancial interest. Finaly, if at thetime
the particular matter is pending before the Agency, after
making a reasonable inquiry as to the intentions of the
Organization, you learn that the Organization is truly
undecided about its future course of action, you may
participate.

FACTS:

The Agency

TheAgency wascreated by LegislativeAct. The
purpose of the Agency is “to further protect the health,
safety, and general welfare of [regional] residents and
visitors by preserving and conserving for the enjoyment
of present and future generations the unique natural,
historical, ecological, scientific, and cultural valuesof [the
region] .. . by protecting these values from devel opment
and useswhich would impair them, and by promoting the
enhancement of sound local economies.”?

Oneof theAgency’sstatutory responsibilitiesisto develop
criteriaand standards to determine when a development
project will be considered a special development project
and to review and approve al applications for specia
development projects.? Generally, special development
projects (“SDP”) are the types of developments “which,
because of their magnitude or the magnitude of their effect
on the surrounding environment, are likely to present
development issues significant to more than one
municipality of the[region].”¥

In connection with proposa sto develop property,
the Agency is required to review al applications for
development permitsfor SDPs, to hold apublic hearing,
and to make certain findings.® These findings include
776

whether the probable benefits of the project outweigh
the probable detriments, whether the proposed
devel opment will substantially or unreasonably interfere
with the achievement of the objectives of the general
plan of a municipality, and whether the proposed
development is consistent with any municipal regulations.?
Absent approval by the Agency, amunicipality may not
grant a development permit for an SDPZ The Agency
may also specify conditionsto be met by the developerin
order to minimize any economic, social or environmental
damage. After an SDPis approved by the Agency, it is
subject to further approvals by other entities, including
local boards.

The Organization

The Organi zation was established asanon-profit,
tax-exempt organization. It isdedicated to protecting the
environment of the region through land preservation and
conservation by education and advocacy. The
Organization workswith landowners, other environmental
organizations, and public officia sto conserveland, monitor
growth and development, promote environmental
awareness, encourage public participation, and advocate
on behalf of the natural resources of the region.

The Organization receives money invariousways
to support its advocacy work and general program
implementation. First, each member makes an annual
contribution. Second, it relies on funds donated to it by
the public who oppose a development or who want to
reimburse the Organization for asuccessful conservation
advocacy program. The Organization does not use paid
fundraisers. Instead, the Board membersor its paid staff
engage in fundraising as part of their normal job
responsibilities.

The Organization frequently advocates for the
purchase of land or of a conservation restriction by a
governmental or non-profit entity. In connection withits
land preservation program, the Organization raisesfunds
aspart of afinancing package? to assist othersin making
apurchase. Although itsArticlesof Organization allow it
to purchase land or conservation easements, the
Organization generally does not do so becauseits primary
roleisto advocate for land preservation.

The Developer

A developer (“Developer”) submitted an SDPto
the Agency seeking approval for aproposed devel opment
(“Project”). The Organization advocated denial of the
application on policy grounds, and that instead, theregional
land bank or another conservation entity purchase the
property in order to prevent its devel opment and preserve
it as open public space. As part of its opposition and
advocacy efforts, the Organization also expressed a
willingnessto engagein fundraising on behalf of another
non-profit organization or governmental entity for its



purchase of the property as public conservation land, if
such an opportunity wereto present itself in the future. X

In connection with its opposition to the
Developer’s application, the Organization expended
money for expert consultants, attorneysfees, and related
costs. It also submitted opposition testimony to the Agency
relating to the proposed Project.2¥ For the approximately
eight month period after the SDP was filed, the
Organization expended funds for consultants, attorneys
fees, and related costs in opposing the Developer’s
proposal. The funding for its opposition came from the
general, unrestricted funds of the Organization. There
was no segregated special fund for the Project, although
the Organization separately tracked expenses as well as
contributions earmarked for the opposition.*?

You submitted a written disclosure to your
appointing authority relating to your Board membership
on the Organization. Thereafter, the Agency rejected
the SDP. The Agency voted a second time*¥ and again,
it rgjected the SDP¥

The Developer then initiated a statutory appeal
in Superior Court. Pursuant to an order of remand, the
Developer filed a revised plan containing a number of
significant changes. The Agency has treated this SDP
as anew submission.

In connection with the new SDP, the Organization
retained the services of an expert who reviewed the
materials submitted by the applicant and offered testimony
at the public hearing. The Organization also retained the
services of alaw firm, and through the firm, retained a
consultant and an expert. 1t expended funds on consulting
services relating to the new SDP.

Several hearingswere held onthenew SDP. The
public testimony record was closed, with the Agency’s
deliberation and action currently pending. No publicinput
isreceived during deliberation.

If the application is approved, the Organization
will evaluate what action it would take, including taking
no action. It will consider the conditionsin the approval
as well as the applicant’s actions. For example, if the
Agency approves the SDP with conditions that the
applicant deemstoo severe, the applicant may appeal the
Agency’s decision. The Organization may then seek to
participate as a party in the appeal or as an amicus.

You state that, at thistime, the Organization has
no plans to participate in fundraising. If an appropriate
conservation purchaser, such as the municipality, aland
trust or a state agency, were to regquest assistance from
the Organization in fundraising for the purchase of the
property, the Organization’s Board would consider the
request. The Organization will take no affirmative steps
to make an offer to help with fundraising in the absence

of arequest by an appropriate entity seeking to purchase
the property. Only if alegitimate planfor conserving the
land were presented and a request was made to the
Organization’s Board to assist (for example, by
coordinating a private fundraising component to the
financing package) would the Organization even consider
providing assistance or fundraising. The Organization’s
Board has not made any effort to find a buyer for the
property since the filing of the new SDP.

DISCUSSION:

For the purposes of the conflict of interest law,
G.L. c. 268A, the Agency isamunicipa agency.’¥ Asa
member of the Agency, you are amunicipal employee’®
within GL. c. 268A and, as such, you are subject to its
provisions. In particular, for the purposes of this
discussion, you are subject to §8 19 and 23 of the statute.

Section 19

Section 19(a) provides in pertinent part that a
municipal employee may not participate” in aparticular
matter® in whichto hisknowledge, abusiness organization
inwhich heisserving asadirector hasafinancial interest.
“The objective of [§ 19] is to eliminate in advance the
pressurethat otherwise might be brought to bear on public
employees when faced with situations where there are
competing public and private considerations.”¥ The
essence of 8 19isitsassurance to the public that apublic
employee's officia judgments and actions “will not be
clouded by potentially competing private [financial]
interests.”

Asanon-profit organization, the Organizationis
a business organization within the meaning of § 19 and
as a Board member, you would be a director of the
organization.# The new SDP submitted by the Devel oper
is a particular matter. Your activities as an Agency
member, such as reviewing the SDP, conducting hearings
and engaging in deliberations, would constitute
participation in that particular matter. However, the
prohibition on participation under § 19 arisesonly if there
is a financial interest in the particular matter.2?
Accordingly, the relevant inquiry is whether the
Organization hasafinancial interest in the Project rel ated
particular matters before the Agency such as the new
SDP.

The conflict of interest law does not define the
term financial interest. Courts haveidentified thelack of
a definition as a deficiency in the statute.2 The
Commission has been charged with the responsibility for
interpreting theterm and giving it aworkable meaning.2

Despite the absence of a definition, the
Commission has along-standing practice of interpreting
the phrase as meaning afinancial interest of any size,®
either positive or negative,® as long as it is direct and
immediate or reasonably foreseeable.? The term
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financial interest, however, does not include financia
intereststhat are“ remote, speculative, or not sufficiently
identifiable.”#

In construing § 19, the Commission determines
inthefirst instanceif theinterest at issue can be quantified
in monetary terms.2 |If so, the Commission then applies
a reasonable foreseeability test® on a case by case
basis.® If such a financial interest is reasonably
foreseeable, then 8 19 will prohibit participation.

Applying these principles to your situation, you
may participate in the new SDP if at the time you
participate, the Organi zation does not intend to spend any
additional financial resources in relation to the Project,
whatever decision the Agency makes.2? In such case, a
reasonably foreseeable financial interest is absent
because the Agency’sdecision will have no affect, either
positive or negative, on the financial resources of the
Organization.

Anargument could be made that the Organization
has a financial interest in the Developer’'s matter due
solely to its past expenditures in opposition to the
development and regardless of itsintent concerning future
opposition activities. That is, becausetheAgency approval
of the development would render those Organization
expenditures a waste, the Organization has a financia
interestinthe Agency’svote. The Commission, however,
declinesto read the term “financial interest” so broadly.
This is particularly true where it appears that the
Organization’s prior expenditures on the Developer’s
matter were in support of the presentation of the
Organization’s position onissues of public policy during
the Agency’s hearing process on the Project and not in
defense or advancement of the Organization’'s or its
members' private property interests.s

In contrast, under § 19, you may not participate
if at the time the matter is pending, the Organization
intends, if the SDP is approved, to expend additional
financial resourcesin an effort to continueits opposition
totheProject. For example, the Organization may intend
to continue its opposition efforts by spending money to
mount an appeal of the decision as either aparty or asan
amicus, or to continue the fight before other local
boards# In addition, the Organization may intend to spend
money in connection with fundraising effortsto assist a
prospective purchaser® of the property.® In each of
these circumstances, if the SDP is approved, then the
Organization would expend its financial resources.
Therefore, theAgency’sdecision would have areasonably
foreseeable effect on the financial interests of the
Organization. Your knowledge of these reasonably
foreseeable expenditures by the Organization would
subject you, as an Agency member participating in the
consideration of the SDP, to precisely thekind of pressure
of competing public and private interests that § 19 was
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intended to eliminate. Accordingly, under such
circumstances, you would be required under § 19 to
abstain from participating as an Agency member in the
Developer’'s SDP3

Finally, in the event the Organization is, at the
time when the Developer’'s SDP comes before the
Agency, undecided about itsfuture course of action should
the Agency approve the SDP, § 19 will not bar your
participation in that matter as an Agency member. This
indecision and lack of intent to further oppose the Project
must be bona fide.

As an Agency member subject to c. 268A, you
have aduty to make reasonableinquiry into theintentions
of the Organization.®¥ Failure to make such inquiry
congtituteswillful blindness. “If aperson confronted with
a state of facts closes his eyes in order that he may not
see that which would be visible and therefore known to
him if he looked, he is chargeable with “knowledge” of
what he would have seen had he looked.”

Accordingly, in determining the intent of the
Organization regarding any future efforts and
expendituresin opposition to the Project or any other SDP,
you may not simply rely on the absence of the
Organization’sformal vote or aplan of action concerning
its continued opposition to the Project and expenditures
in support of that opposition. Instead, you must make a
reasonable effort to determine whether there is actual
agreement or disagreement among the persons controlling
the Organization (e.g., the Organization's directors)
regarding whether the Organization is more likely than
not to continue to oppose the Project if the SDP is
approved. In order to satisfy your duty of reasonable
inquiry, you must review and consider al factorsrelevant
to the Organi zation’sintentions, including its past history
in connection with opposing similar projects. If you have
made such areasonableinquiry into theintentions of the
Organization, however, and have determined that itistruly
undecided about its future course of action, § 19 would
not bar your participation as an Agency member in the
Developer’s matter.

In reaching its conclusions, the Commission has
considered and rejected each of the arguments you have
made to support your contention that neither you nor the
Organization hasafinancial interest inthe SDP submitted
by the Developer. Your principal argument is that the
Organization’s promise to assist in fundraising for any
entity interested in purchasing the property for
conservation purposes does not congtituteadirect financial
interest in the Developer’s proposal 42

Your arguments, however, do not address the
financial interest that the Organization may have in the
Project or other SDP as a result of anticipated future
monetary or inkind expendituresto continueitsopposition



to the new SDP should it be approved by the Agency or
inany event, tolocate and/or assist apurchaser. Contrary
to your argument, if the Organization is likely to have
future expenditures, then the Organization will either
receive a benefit or be harmed financially as a result of
the approval or disapproval of the SDP. The benefit will
comein theform of saving funds should the Agency deny
the application. The harm will come in having to spend
money to continue opposing the Project either before other
local boards or in connection with a court challenge to
the Agency’s decision or locating and/or assisting a
purchaser.

Section 23

Section 23(b)(3) providesin relevant part that a
municipa employeemay not act in amanner whichwould
cause a reasonable person having knowledge of the
relevant circumstances, to conclude that any person can
improperly influence or unduly enjoy his favor in the
performance of his official duties, or that heislikely to
act or fail to act asaresult of position or undue influence
of any party or person. The provision“isconcerned with
the appearance of a conflict of interest as viewed by the
reasonable person, not whether the [municipal employee]
actually gave preferential treatment” and is focused on
the perceptions of the community’s citizens. 4V

In order to dispel the appearance of a conflict,
§ 23(b)(3) requires that a public official make a full
disclosure of al the relevant facts in a manner that is
publicin nature. Thisdisclosure, whichisapublic record,
serves to let the public know the relevant facts.

Asapplied to your situation, if the Organization
does not have afinancial interest under 8 19 as set forth
above becauseit does not intend to expend any additional
financial resourcesto continueits opposition effortsor to
assist a purchaser or is truly undecided about its future
course of action, you will nonethel ess have an appearance
of a conflict because the Organization has spent money
on the particular matter. Accordingly, you must make a
§ 23(b)(3) disclosure detailing in full all of the relevant
circumstances prior to taking action asan Agency member
concerning the matter.

Your disclosure of the relevant circumstances
must befull and complete and must include adescription
of all relevant expenditures and activities of the
Organization relating to the matter of which you have
knowledge. Any such expenditures and activities must
be described in detail and itemized by category and
amount. In addition, your disclosure should include a
description of the Organization’s past history of advocacy
and/or opposition relating to the same or similar types of
developments.

Your disclosure should befiled withthe Agency’s
Executive Director and with the clerk for the municipality

that referred the application to the Agency. You should
also make averbal disclosurefor inclusionin the meeting
minutes prior totaking any official action.

Section 23 requires you to base any decisionson
the merits, using objective standards and following all
requisite procedures. If you are unableto judgethe matter
impartially, you should abstain.

In conclusion, if you become an Organization
Board member and if the Organization has a financial
interest inthe new SDP or any other matter pending before
the Agency as described above, as an Agency member,
you will be prohibited from participating. You may
participate only if, after reasonableinquiry, you know of
no financial interest or the Organizationistruly undecided
regarding future expenditures as aresult of theAgency's
decision. Finally, if thereisno financia interest, but the
Organization has advocated a policy position to the
Agency, you must fileafull § 23(b)(3) disclosure.#?

DATE AUTHORIZED: January 31, 2002

Yyou also serve as the Agency’s Hearing Officer and head a
Subcommittee.

2| egislativeAct.
)
4d.
g,
g,
I1d.
#)q,

9T he financing packages can include funds from individuals, local,
state and federal governmental entities, aswell as public and private
foundations.

10or the purposes of this opinion, you have asked the Commission
to assume that the Organization will not own the property or hold a
conservation easement or any other interest in the Developer’s
property. In addition, you have asked the Commission to assume
that you and your family members do not have a personal financial
interest in the Developer’s property.

L The Organization routinely submits SDP testimony as part of its
land conservation and advocacy mission, sometimes with the
assistance of legal and technical experts, some of whom are paid and
some of whom are volunteers.

L2The Organization spent far in excess of the earmarked donations
in connection with its opposition to various proposals, including the
Project.
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L3y ou and another Agency member did not participate in the second
vote citing possible conflicts of interest.

14| light of the Agency’s rejection of the original SDP, the
Organization did not engage in any fundraising efforts to purchase
the Developer’s property. The Organization’s Board took no formal
action to pursue any fundraising because there was never an
opportunity to purchase the property. The Organization’s Board
and staff did not make any effort to find a buyer for the property.
No purchaser of the property was ever identified.

1A municipal agency is“any department or office of acity or town
government and any council, division, board, bureau, commission,
institution, tribunal or other instrumentality thereof or thereunder.”
GL.c.268A, 8 1(f). TheAgency isaregional municipal entity and,
as such, its members are municipal employees of each member
municipality for purposes of the conflict of interest law. EC-COI-
99-5; 92-26.

1A municipal employeeisdefined as“aperson performing services
for or holding an office, position, employment or membership in a
municipal agency, whether by el ection, appointment, contract of hire
or engagement, whether serving with or without compensation, on a
full, regular, part-time, intermittent, or consultant basis.” G.L. c.
268A, 8 1(0).

Liparticipate is defined as “participate in agency action or in a
particular matter personaly and substantially as a . . . municipal
employee, through approval, disapproval, decision, recommendation,
therendering of advice, investigation or otherwise.” GL.c. 268A, §
1(j). Participation also includes “formal and informal lobbying of
colleagues, reviewing and discussing, giving advice and making
recommendations, as well as deciding and voting on particular
matters.” EC-COI-97-3; EC-COI-92-30.

L8particular matter is defined as “any judicial or other proceeding,
application, submission, request for aruling or other determination,
contract, claim, controversy, charge, accusation, arrest, decision,
determination, finding, but excluding enactment of general legislation
by the general court and petitions of cities, towns, counties and
districtsfor special lawsrelated to their governmental organizations,
powers, duties, finances and property.” GL. c. 268A, 8§ 1(k).

LIEC-COI-84-98 (citing Buss, The Massachusetts Conflict-of-Interest
Satute: An Analysis, 45 B.U.L. Rev. 299, 301 (1965)).

2EC-COI-86-13.
2VEC-COI-88-4.

2IEC-COI-84-98 (§ 19(a) triggered by existence of any financial
interest).

2Grahamv. McGrail ,370 Mass. 133, 138 (1976); Moskow v. Boston
Redevel opment Authority, 349 Mass. 553, 567 (1965), cert. denied,382
U.S. 983 (1966).

24/EC-COI-84-98.

2 d.(term not limited to financial interests that are significant or
substantial);

EC-COI-89-33.

2/EC-COI-89-33.

2UEC-COI-97-3; 96-2; 92-4; 90-2; 89-33; 89-19; 87-16; 84-98.
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2EC.COI-90-02; 89-19; 87-16.The Commission’s interpretation
of § 19 is similar to that given to its federal analog, 18 U.S.C. §
208.See EC-COI-98-1 (Ethics Commission looks to federal statute
for guidance). Under § 208(a), afederal employeeisprohibited from
personally and substantially participating “if the particular matter
will haveadirect and predictable effect” on the organization’ sfinancia
interest, which effect exists “if there is a close causal link between
any decision or action to be taken in the matter and any expected
effect of the matter onthefinancial interest.” 5C.F.R. § 2635.402(a),
(b)(1)(i) (2001). “[1]f the chain of causation is attenuated or is
contingent upon the occurrence of eventsthat are speculative or that
are independent of, and unrelated to the matter,” there is no direct
and predictable effect. 1d.§ 2635.402(b)(1)(i). “A particular matter
will have a predictable effect if there is a real, as opposed to a
speculative possibility that the matter will affect the financial
interest.” 1d. § 2635.402(b)(1)(ii).See 83 OGE 1(January 7, 1983).

29EC-COI-89-33.
SVEC-COI-90-14.
SVEC-COI-89-33.

2IThis includes the situation where the Organization has spent all
the money that it intends to spend in connection with its advocacy
efforts before the Agency. The intent to not expend any further
financial resources may arise from adecision by the Organization to
that effect or an inability to do so because of lack of funds.

311t should be noted, however, that were the Organization to have
or establish apattern or practice of continuing to make expenditures
in opposition to a proposed project after its approval by the Agency
whenever it had taken a position in opposition to the project before
the Agency, the Commission would conclude that the Organization
has areasonably foreseeable financial interest in the project for § 19
purposes.

#n this situation, expenditures may be made for, among other
things, retaining consultants and attorneys or preparing written
materials and reports.

/A reasonably foreseeablefinancial interest would be present if the
Organization will spend money to locate a potential purchaser or to
assist apurchaser, if such assistance would require the Organization
to spend money in its fundraising efforts for items such as postage,
photocopying, written distribution of appeals for money, as well as
the time of its paid staff members.

you state that the Organization has no plans to participate in
fundraising for the purchase of the Developer’s property. The
Organization’s Board would consider fundraising if and only if a
legitimate plan for conserving the land was presented by an
appropriate conservation purchaser and a request was made to the
Organization’s Board for fundraising assistance.

31k Ordinarily, the wise course for one who is disqualified from all
participation in a matter is to leave the room.”
Graham v. McGrail370 Mass. 133, 138 (1976).

38/ n re Montal bano, 2000 SEC 969 (§ 19 applicableto public official
who “closed her eyes’ to the facts that would have informed her of
the conflicts).

¥Demoulas v. Demoulas, 428 Mass. 555, 577 (1998) (citing West's
Case, 313 Mass. 146, 151 (1943) (quoting Zdunek v. Thomas, 215
Mass. 11, 15 (1934))).



40y ou al so make two additional arguments. First, you arguethat the
interest of the Organization is shared with the general public and
therefore, isnot afinancial interest withinthemeaning of §19. Section
19(b)(3) providesthat no violation will occur if the particular matter
involves adetermination of general policy. The exemption set forth
in 8§ 19(b)(3) requires that the shared interest must be one of either
the municipal employee or the members of hisimmediate family, not
one shared by a business organization in which he is a director.
Moreover, theinterest involvesthe expenditure of financial resources
by the Organization which is not shared by the public. Your other
argument alleging restrictions on free speech prohibited by
Amendment Article 76 of the Massachusetts Constitution and the
First Amendment isequally unavailing. Thisargument was previously
rejected by the Supreme Judicial Court. Zora v. Sate Ethics
Commission, 415 Mass. 640, 651(1993) (“The State conflict of
interest law restricts conduct, not speech or expression. . ... Any
incidental limitation of First Amendment freedomsisclearly justified
by the Commonwealth’s substantial interest in regulating the conduct
of public officials.”).

4| n re Hebert, 1996 SEC 800.

%y ou have previously been advised informally by the Commission’s
Legal Division about your ability asan Agency member to participate
inthe new SDP while you are amember of the Organization and that
payment of your annual membership dues aloneis not considered to
beafinancial interest within § 19. The Commission understandsthat

you filed a § 23(b)(3) disclosure as advised by the Legal Division.

CONFLICT OF INTEREST OPINION
EC-COI-02-03

QUESTION:

The City Clerks Association asks whether the
conflict of interest law will prohibit municipal clerkswho
are also justices of the peace under G L. c. 207, § 38
from accepting the statutory fee of $75, provided by G.
L. c. 262, § 35, as amended by St. 2002, c. 164, for
solemnizing marriages during their municipal work day
on municipal premises.

ANSWER:

No, becausethe Genera Lawsauthorizemunicipal
clerkswho have al so been appointed justices of the peace
to collect the statutory fee and solemnize marriagesduring
municipal time on municipal premises.

FACTS:

To become a justice of the peace, one makes
application to the governor.? General Law Chapter 207,
§ 38 states, “ A marriage may be solemnized in any place
in the commonwealth by . . . ajustice of the peace if he
isalso aclerk or assistant clerk of acity or town.” For
over a century, municipal clerks who have also been
appointed justices of the peace have been expressly
authorized to solemnize marriages.? In addition, the

governor also has the authority to designate a justice of
the peace, who isnot atherwiseamunicipal clerk, ineach
town to solemnize marriages.?

Justices of the peace have long been authorized
under the General Laws to collect fees for solemnizing
marriages.? For almost two centuriesprior to 1975: “The
fee for lawfully solemnizing and certifying a marriage
[was] one dollar and twenty-five cents.”¥

Pursuant to St. 1975, c. 464, § 3, the following
language replaced the above-quoted languagein G. L. c.
262, § 35: “ Thefeefor lawfully solemnizing and certifying
a marriage shall not exceed twenty-five dollars if
performed in the justice of the peace’ s home community
or thirty-five dollars if performed in a contiguous
community; provided, however that no additional charge
shall be made for travel in connection with such
solemnizing notwithstanding any law to the contrary.”

Apart from changes in the amount of fees and
the description of geographic location within the
Commonwealth where the fees apply,? the next major
changein 8§ 35 wasimplemented by St. 1989, c. 711, “An
Act Relative to Justices of the Peace,” which added the
fallowing:

Nor shall any additional charge be made
by ajustice of the peace, for providing flowers,
for providing music, for providing aphotographer,
for providing a location where the marriage
ceremony takes place, or for providing an
unofficial certificate of marriage. Additional
charges are allowable for prenuptial counseling
conferences, rehearsals, and other other [sic]?

special requests by the couples [sic]® whose marriage
isbeing solemnized; provided, however, that the amount
of these additional charges must be disclosed in writing
to the couple whose marriageis being solemnized at | east
forty-eight hours prior to the rendering of these services.
The total fee for lawfully solemnizing and certifying a
marriage shal not exceed thefeelimit fixed for solemnizing
and certifying amarriagein ajustice of the peace’shome
community where a municipal employee who is aso a
justice of the peace solemnizesamarriagein amunicipal
building at atimewhen said building isregularly open for
business.

Most recently, G. L. c. 262, § 35 was
amended to increase the fees for a marriage
performed in the justice of the peace’s home
community from $45t0 $75, and from $60 to $125
for a marriage performed outside his home
community.?

Throughout the Commonwealth, municipal clerks
who have also been appointed justices of the peace
solemnize marriages during their normal workday, on
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municipal premises. Based on their understanding of G.
L. c. 262, § 35, and an Ethics Commission Fact Sheet
discussed below, they personally collect the statutory fees
for marriagesthey solemnize.

On May 24, 1989, the staff of the Ethics
Commission issued a Commission Fact Sheet, entitled,
“Town & City Clerks — Justices of the Peace” (Fact
Sheet).2% The entiretext of the Fact Sheet was distributed
in “The Public Recorder,” a publication of the
Massachusetts Town Clerks' Associationin 1989.% The
Fact Sheet discussed only the application of G L. c. 268A,
§ 23(b)(2) to town and city clerks who are also justices
of the peace. Asdiscussed further below, the Fact Sheet
concluded that the simultaneous receipt of a municipal
salary and a solemnization fee for amarriage conducted
inthemunicipal clerks' home community doesnot violate
§ 23(b)(2) because the statutory fee, at that time, was
$35, whichisnot “of substantial value.” The Fact Sheet
stated, “JP/Clerks may personally accept marriage
solemnization feesfor ceremoniesperformed at municipal
facilities during normal working hours.”

Because the most recent change in the statutory
fee for a marriage in a clerk’s home community has
increased the amount to $75,%? the City Clerks’
Association now asks whether 8 23(b)(2) will prohibit
municipal clerksfrom receiving the fee.

DISCUSSION

The question of a municipal clerk’s*¥ receipt of
the statutory feesfor solemnizing marriages rai sesissues
under G. L. c. 268A, § 23. Under this section, amunicipal
clerk may not “use or attempt to use his official position
to secure for himself or others unwarranted privileges or
exemptionswhich are of substantial value and which are
not properly availableto similarly situated individuals.” ¥
Aswe said in EC-COI-92-23, we have “interpreted this
provision as prohibiting public employeesfrom obtaining
a special advantage of substantial value, not authorized
by law or by their official duties, by virtue of their public
positions.” ¥

Thereisno question that amunicipal clerk/justice
of the peace uses his municipal clerk position when he
solemnizes a marriage during his normal work schedule
on municipa premises. While heisbeing paidto perform
hismunicipal dutiesduring the normal work schedule, he
isalso being paid, from aprivate source, the statutory fee
to solemnize amarriage.

However, in considering potential issuesinvolving
§ 23, theadvicein the Fact Sheet turned on the conclusion
that the statutory fee of $35.00 per marriage was not “ of
substantial value.” We need to reexamine that advice
becauseit predated not only St. 1989, c. 711 but also the
Commission’s subsequent interpretations of § 23(b)(2).
In EC-COI-92-23, we concluded, with respect to
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municipal clerks arranging to make telephone calls of
election results to the News Election Service in return
for the Service’'s making payments to the Town Clerks
Association, that because there was no legal authority
for the clerks to use “their unique immediate access to
election results to secure.. . . financial benefits for their
private Association,” 8 23(b)(2) prohibited them from so
doing. We commented, however, that “ paymentsexplicitly
authorized by regulationwould. . . comply with § 23(b)(2),
because they would not be ‘ unwarranted.”” Similarly, in
EC-COI-92-38, we noted that a solicitation by a state
agency did not violate 8 23(b)(2) becauseit was authorized
by statute, and thus a reasonable extension of the state
employees’ official duties.t®

As aways, our analysis begins with the plain
meaning of the relevant law or laws’ First, G L. c.
207, 8 38 specifies that “a justice of the peace if heis
also a clerk or assistant clerk” has the authority to
solemnize a marriage. This evidences a legislative
acknowledgement that the sameindividual isin aposition
to solemnize a marriage, provided he is ajustice of the
peace. And, asnoted at the outset, municipal clerkswho
are also justices of the peace have long had the authority
to solemnize marriages for afee.

Next, the plain meaning of G. L. c. 262, § 35, and
its antecedent statutes, allow justices of the peaceto keep
the specific fees authorized therein for solemnizing
marriages. Asis clear from entire text of § 35, ajustice
of the peace is entitled to the fees for solemnizing a
marriage but not entitled to additional chargesfor travel,
for providing flowers, music, aphotographer, alocation,
or providing an unofficial marriage certificate. He may,
however, accept additional charges for “rendering . . .
services' including “prenuptial counseling conferences,
rehearsals, and other special requests by the couple”
provided that he discloses these additional charges in
writing to the couple at least forty-eight hours prior to
providing the services.

Although municipal clerkg/justices of the peace
have long solemnized marriages during municipal time
and on municipal premises, thelanguagein the controlling
statutesdid not explicitly refer to such ause of municipal
time or municipal resources until the enactment of St.
1989, c. 711, 8 5. Under thisAct, the Legislature further
acknowledged not only the long-standing authority that
justices of the peace are entitled to certain fees but also
thefact that municipal clerkswho arejustices of the peace
commonly solemnize marriagesduring their municipal work
day, on municipal premises. Thisisreflected in the last
phrase of the section, which sets the fee limit “for
solemnizing and certifying amarriage in ajustice of the
peace’s home community where a municipal employee
who is aso ajustice of the peace solemnizes a marriage
in amunicipal building at a time when said building is
regularly open for business.”¥ In this same context,



the Legidlature also provided restrictions on additional
charges available to the justices of the peace.

In interpreting the meaning of this statutory
change, we may consider the purpose of the legislation,2
in that “the purpose and not the letter of the statute
controls,”2Y and the “fair import” of the statute.2? We
also consider that the enactment of thislanguage occurred
after the enactment of G. L. ¢. 268A. Courts ordinarily
construe statutes to be consistent with one another,
assuming that the Legislature was aware of existing
statutes when enacting subsequent ones.Z “Thus, we
attempt to interpret statutes addressing the same subject
matter harmoniously.”?# However, when two statutes
cover the same subject matter, the more recent statute
prevails and, if there is a conflict between the new and
prior statutes, the new provision will control .2/

Given thelong standing and widespread practice
of municipal clerkg/justicesof the peacereceiving private
funds to solemnize marriages, and the express
acknowledgment that such was occurring “inamunicipal
building” during regular business hours, the Legislature
must have appreciated the potential for a conflict of
interest. The Legislature was aware of the potential for
abuse of ajustice of the peace’s authority becauseit also
added restrictions on imposing certain additional charges.
Although G L. c. 262, § 35 could have been written more
explicitly regarding the use of municipal time and
resources, we have not concluded that statutes must
include express reference to G. L. ¢. 268A in order to
modify the application of the conflict law.%

CONCLUSION

Accordingly, we concludethat the statutory authorization
under G. L. c. 207, 8 38 and c. 262, § 35 makes the
receipt of the solemnization fee for amarriage performed
onmunicipa premisesduring themunicipal clerk’snormal
businesshoursnot an* unwarranted privilege of substantial
value.” It follows that the statutory amount of that
privilege makes no difference because the Legislature
also authorized it. We conclude, therefore, that the
municipal clerks receipt of the increased statutory fee
of $75, though “ of substantial value” for purposes of the
conflict of interest law, will not violate § 23(b)(2).2

In contrast, whilewe believethat G L. c. 207, §
38 and c. 262, § 35 accommodate couples by allowing
them to be married at atown or city clerk’s office by the
same official who issues their marriage certificates, we
do not interpret these statutes to extend such an
accommodation outside the clerks’ officesin away that
conflicts with their municipal duties. In addition,
notwithstanding thelegal authority we haveidentified that
supportsthereceipt of solemnization feesduring municipal
time, such a privilege could become unwarranted under
§ 23(b)(2) if a clerk/justice of the peace were to use

municipal time and resourcesto solemnize marriagessuch
that it adversely affected the municipal clerk’s ability to
fulfill hisofficia dutiesand responsibilities.

Finally, we note that § 23(e) expressly allows
municipalities to impose additional restrictions on the
conduct of their municipal employees and officials.?
Giventhat municipal clerks may be appointed or el ected,
serve full or part time, receive salaries from their
municipalitiesor receive statutory fees,? it isreasonable
for municipalities to control the alocation of municipal
clerks' time during the normal work schedule to ensure
that their solemnization of marriages, in their capacities
as justices of the peace, does not interfere with the
performance of their duties as municipal clerks.

DATE: September 5, 2002.

YConst. Pt. 2, c. 2, § 1, Art. 9; Op. Atty. Gen., January 7, 1965, pp.
173-174; Op. Atty. Gen., September 14, 1927. Seealso G. L. c. 222,
§1: “Justices of the peace and notaries public shall be appointed, and
their commissions shall be issued, for the commonwealth, and they
shall have jurisdiction throughout the commonwealth when acting
under the sole authority of such acommission.”

The Governor’s*“ Guidelinesfor Appointment As Justice of the Peace”
state: “The Governor will appoint city, town, and court clerks and
their assistants as justices of the peace. This appointment is
necessary to empower these individuals to perform marriages.
However, no special designation to marry is needed by these
individuals, since one who holds any on of the above officesand is
also ajustice of the peace may solemnize marriages. (MGL Ch. 207,
s. 38)”

Zsee St. 1899, c. 387, § 1: “Nojustice of the peace shall solemnizea
marriage in this Commonwealth unless he also holds one of the
following offices: City or town clerk or assistant city or town clerk;
City registrar or assistant city registrar; clerk of a court or assistant
clerk of acourt; or unless he shall have been specially designated by
the governor as hereinafter provided. Section 2. The governor may,
at hisdiscretion, designate justices of the peace who may solemnize
marriages in the city or town in which they severaly reside.” See
also G L. c. 207, § 39: “Thegovernor may in hisdiscretion designate
ajustice of the peace in each town and such further number; not
exceeding one for every five thousand inhabitants of a city or town,
as he considers expedient, to solemnize marriages, and may for cause
at any time revoke such designation. The state secretary, upon
payment of twenty-five dollars to him by a justice of the peace so
designated, who is also aclerk or assistant clerk of acity or town or
upon the payment of fifty dollars by any other such justice,

shall issueto him acertificate of such designation”

IG L. c. 207, § 39.

YSeeeq, St.1795, c. 41: “To every Minister or Justice of the Peace
who shall lawfully solemnize a marriage & certify the same, One
Dollar & twenty five Cents.” G.S. 1860, c. 157, § 10: “For lawfully
solemnizing and certifying a marriage by aminister or justice of the
peace, one dollar and twenty-five cents.” R.L. 1902, c. 204, § 26:
“Thefeefor lawfully solemnizing and certifying amarriage shall be
one dollar and twenty-five cents.”

5 Seeeg., G L. c. 262, § 35 (prior to St. 1975, c. 464, § 3).
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S/see St. 1981, c. 521, § 2; St. 1983, c. 159.

7IThe second word “ other” does not appear in the Official Edition of
the General Laws.

8 gt 1992, c. 286, § 263 changed the word “ couples’ to
“couple.”

9st. 2002, c. 164, approved July 12, 2002.

90n May 14, 1998, the Fact Sheet was withdrawn from the

Commission’slist of publications becauseit was considered outdated.
We also note that the Commission’s staff has received, until this
request, few inquiries about the guidance in the Fact Sheet.

LWlthough the date on the Fact Sheet is May, the Public Recorder
date is March 1989.

L2IThe new fees will become effective as of October 10, 2002.

L3 Municipal employee, aperson performing servicesfor or holding
an office, position, employment or membership in amunicipal agency,
whether by election, appointment, contract of hire or engagement,
whether serving with or without compensation, on a full, regular,
part-time, intermittent, or consultant basis....” G L.c. 268A, §

1(g).

WG L. c. 268A, § 23(b)(2).
BEmphasis added.
EC-COI-92-38, n. 2.

L\ nt'| Organization of Masters, etc. v. Wbods Hole, Martha's Vineyard
& Nantucket Seamship Authority, 392 Mass. 811, 813 (1984) (“The
intent of thelegislatureisto be determined primarily from thewords
of the statute, given their natural import in common and approved
usage, and with reference to the conditions existing at the time of
enactment. Thisintent isdiscerned from the ordinary meaning of the
words in a statute considered in the context of the objectives which
the law seeksto fulfill.”)

1¥Emphasis added.
WEmphasis added.
2¥Nothing in thelegislative records concerning the house bill, House
No. 2882, 1989, which underlies St. 1989, c. 711, and the materials
provided to the Senate and Governor further illuminates the purpose.

2hn\alsh v. Ogorzalek, 372 Mass. 271, 274 (1977).

2ZThatcher v. Secretary of Commonwealth, 250 Mass. 181, 191
(1924).

ZIGreen v. Wyman-Gordon, Co., 422 Mass. 551, 554 (1996).

2414, See also Eastern Racing Association v. Assessors of Revere,
300 Mass. 578, 581 (1938).

BIq therland Statutory Construction, § 51: 02, pp. 193-194 (6" Ed.).

256 EC-COI-92-4 (the Commission advised, for example, that a
regul ation which would authorize private compensation under § 4(a)
might state that “community colleges . . . as necessary to carry out
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and dischargetheir official duties, may appoint volunteer . . . personnel
... provided, however, that such volunteer personnel may receive
compensation from their private employer . . . .”). Compare
Edgartown v. Sate Ethics Commission, 391 Mass. 83, 87-88, n. 5
(1984) (discusseswhat might meet the“ provided by law” requirement
of §17(a)).

In addition, we acknowledge that for at least 13 years, the
Clerks Association and itsmembers haverelied on advicein the Fact
Sheet that effectively said the use of municipal time and resourcesto
solemnize marriages did not raise any issues under the conflict law
except whether the fee received was of substantial valuefor purposes
of §23(b)(2).

2llsection 3, in general, prohibits a public official from receiving
anything of substantial value“for or because of any official act or act
within his official responsibility” unless “provided by law for the
proper discharge of official duty.” Section 17 prohibits amunicipal
official from receiving compensation from anyone other than his
municipality “in relation to any particular matter in which the
[municipality] is a party or has a direct and substantial interest”
unless “provided by law for the proper discharge of official duties.”
Thereceipt of private funds by amunicipal clerk raisesissues under
both 88 3and 17. However, here, we conclude that the receipt of fees
doesnot implicate § 3 for municipal clerksand that the receipt of the
feesby municipal clerksisauthorized by law or regulation for purposes
of 8§ 17. The Legislature has set statutory fees and specifically has
set statutory fees for municipal clerks who are also justices of the
peace. G.L.c. 262,835; G L.c. 207, §38.

2500 e.g., EC-COI-96-1.

29pccording to the Clerks Association, the compensation
arrangements for municipal clerks vary depending upon the size of
the municipality and whether it isacity or town form of government.
Under G. L. c. 262, § 34, which enumerates a wide variety of fees
municipal clerksmay chargefor providing copiesor recording various
types of certificates, in some municipalitiesthe clerks are entitled to
the fees, while in others, the fees go to municipal accounts. For
example, until St. 2002, c. 157, thefollowing appearedin G L. ¢. 41,
§19: “Intowns under one thousand inhabitants no person appointed
as assistant clerk shall receive any salary for services as such from
the town, but his compensation, if any, for such services shall be
paid by the clerk, to whom all fees received by the assistant shall be
paid.”
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Summaries of Enforcement Actions
Calendar Year 2002

In the Matter of Ruthanne Bossi - The Commission
fined former BillericaBuilding I nspector Ruthanne Bossi
$10,000for violating the state’'s conflict of interest law by
reviewing and approving permit applications submitted by
her brother, GeorgeAllen, aBillericadeveloper. InaDis
position Agreement, Bossi admitted violating M.GLL. c.
268A, 819 by reviewing 14 single-family house construc-
tion permit applicationsand 14 as-built plansfiled by Allen.
Asbuilding inspector, Bossi was responsible for review-
ing building permit applicationsto ensure compliancewith
zoning, flood plain and historic district requirementsand
reviewing as-built plansfor zoning compliance. The Eth-
icsCommission notified Bossi in 1991 and againin 1992
that the conflict law would prohibit her from participating
in mattersinvolving Allen. Boss subsequently devel oped
a scheme in which she no longer signed her initialsindi-
cating approval but instead marked the application or plan
witha“squiggle.” Thesquigglesignified to her subordi-
natesthat she had reviewed and approved the application
or plan. Boss determined that there were no zoning, flood
plain or historic district issues as to seven applications,
she determined that one application involved a
“grandfathered” undersized |ot and that for one applica
tion a foundation permit only should issue. For the re-
maining five applications, Bossi determinated that vari-
ances were needed. The amount of the fine reflects the
fact that Bossi wastwice notified by the Ethics Commis-
sion that she should not participate in matters involving
her brother yet continued to be involved and did so by
using a“squiggle’ rather than her initialsto secretly indi-
cate her approval. Bossi was suspended in December
1998 and wasterminated by thetown in September 1999.

Inthe Matter of Francis Callahan - The Commission
fined Ayer Commissioner of Trust Funds Francis Callahan
$2,000 for violating GLL. c. 268A, the state’s conflict of
interest law, by investing $90,000 of thetrust funds' money
with New England Securities, the licensed broker/deal er
of securities for his employer, New England Financial.
The Ayer Commission of Trust Funds is responsible for
investing the town’s scholarship trust funds. According
to the Disposition Agreement, in August 1999, Callahan
and his colleagues, on Callahan’s advice, ordered that
$90,000 of the funds’ money, the total of which was ap-
proximately $320,000, be invested in the New England
Securities Growth and Income Fund, a mutua fund of-
fered by New England Securities. After selectmenraised
concernsregarding theinvestment, the Ayer Commission
of Trust Funds, with Callahan abstaining, voted in Janu-
ary 2000 to shift half the value of that investment to a
more conservative money market fund. In February 2000,
Callahan’s $1,800 commission wasreinvested in the mu-
tual fund. When he recommended the investment in the
Growth and Income Fund, Callahan acted asan agent for
hisemployer New England Financial. By participatingin
the decisions to purchase an investment for which here-

ceived a$1,800 commission and which hisemployer mar-
keted, Callahan participated in matters in which he and
his employer had afinancial interest.

In the Matter of James Mazareas - The Commission
issued aDecision and Order concluding that Lynn School
Superintendent James M azareas violated the conflict law
by making personnel decisionsabout hiswife. The Com-
mission ordered Mazareasto pay acivil penalty totalling
$2,500. During two days of public hearings in 2001,
Mazareasdenied all chargesthat recommending thetrans-
fer of his wife onto the city payroll, appointing her to a
transition team and appointing her to facilitate a curricu-
lum workshop violated the conflict law. In the Decision,
however, the Commission found that Mazareas violated
the conflict law in each instance. Mazareas was ordered
to pay a$1,000 penalty for violating 819 by appointing his
wife to serve on the transition team when he became
superintendent and to pay a $1,000 penalty for violating
the same section of the law by appointing her to facilitate
a summer curriculum workshop. Mazareas wife Jean
earned $600 for her work on the transition team and
$8,915.25 as a curriculum workshop facilitator, atotal of
$9,515.25. Mazareas was aso ordered to pay a $500
penalty for violating 823(b)(3) by recommending that his
wife be transferred from afederally funded position to a
comparable staff position on the city payroll under his
direct supervision after becoming involved in a dispute
with hiswife's supervisor. The Decision notes that there
isevidence of Jean's expertise and prior involvement that
supports her appointments. Notwithstanding thisevidence,
the Commission concluded that Mazareas & so violated
§23(b)(3) by his actions involving personnel decisions
about his wife. The Commission declined however to
impose additional fines where the violations were based
on the same facts as 8§19 violations.

In the Matter of Sephen Powers - The Commission
fined Chelsea City Councilor Stephen Powers $1,000 for
violating the state’s conflict of interest law by seeking to
establish short-term parking spaces outside S& L. Subs, a
sub shop co-owned by hiswife. InaDisposition Agree-
ment, Powers admitted that heviolated GL. c. 268A, §19
by participating in the effort to establish two 10-minute
parking spaces at the intersection of Eastern Avenue and
Cabot Street where his wife's sub shop is located. At a
June 1999 City Council meeting, Powers proposed estab-
lishing the two spaces and the Council approved his mo-
tion without objection. Most of the sub shop’s sales are
take-out and short-term parking spaces help to generate
revenues. The Agreement notesthat no action wastaken
by Powers or any other city employee to establish the
spaces once Powers motion was approved.

Inthe Matter of John K. Martin - MassHighway civil
engineer John K. Martin of Watertown admitted violating
the conflict law by doing engineering work for Adesta
Communicationsinvolving state permitsto lay fiber optic
cable on state property. Martin agreed to pay atotal of



$8,500 consisting of acivil penalty of $5,000 and acivil
forfeiture of $3,500. According to a Disposition Agree-
ment, Martinisaregistered civil/structural engineer who
performed private engineering work reviewing and affix-
ing his engineer’s stamp to construction drawings that
were submitted to the MBTA, MassHighway and other
public entities as part of Adesta’s applications for right-
of-way access to lay fiber optic cable. In August 1999,
MassHighway learned of Martin’s work for Adesta and
guestioned whether it was a conflict of interest. Martin
received advice from the Ethics Commission that he was
prohibited from reviewing construction plans that would
be submitted to his own or another state agency, from
affixing hisprofessional engineer stamp to such plans, or
from being compensated for suchwork. Insummer 1999,
MassHighway suspended Martin for three daysfor stamp-
ing drawings that had been submitted to MassHighway.
After September 1999, Martin continued to review draw-
ings he knew were to be submitted to MassHighway but
arranged for other engineers to stamp those drawings.
Martin split the fee from Adesta with those engineers.
Martin continued to put hisstamp on drawingsthat Adesta
submitted to the MBTA. Between March 12, 1999 and
June 7, 2000, Martin received a total of $8,520 from
Adestafor 16 sets of drawings submitted to state agen-
cies. Seven of those drawings were submitted after the
Ethics Commission told Martin that his private work for
Adestawould violate the conflict law. Martin wastermi-
nated from hisMassHighway positioninApril 2001.

IntheMatter of Brian Pedro - The Commission fined
Brian Pedro, apress secretary for the Massachusetts Bay
Transit Authority, $2,000 for violating GL. c. 268B, the
state’ sfinancial disclosurelaw, by failingtofile his State-
ment of Financial Interestsfor calendar year 2000. This
marked thefirst timeinthe Commission’s 23-year history
that a public employee has been fined the maximum
penalty for falingtofileafinancial disclosureform. Pedro,
a state employee since 1996, was identified as a desig-
nated employeein amajor policy making position by the
MBTA for thefirst timeinearly 2001. Nearly ninemonths
after the original filing deadline of May 1, 2001 passed,
the Ethics Commission issued a Decision and Order or-
dering Pedro to pay the penalty and file his SFI. Accord-
ing to the Decision and Order, Pedro had been notified on
a number of occasions that he was required to file, in-
cluding being served aFormal Notice of Lateness by the
Suffolk County Sheriff’s Department on June 1, 2001.
Pedro failed to respond in each instance. Pedro complied
with the Decision and Order on Monday, February 25
after senior officias at the MBTA learned of the Deci-
sion and Order. General Manager Michael Mulhern sus-
pended Pedro from hisjob with the MBTA until the con-
clusion of aninternal investigation. Thefinancial disclo-
sure law provides that no public employee shall be al-
lowed to continuein hisduties or to receive compensation
from public funds unless he has filed a statement of fi-
nancial interests with the Commission asrequired.

Inthe Matter of Raymund Rogers- The Commission
found reasonabl e cause to believe that West Bridgewater
Police Lieutenant Raymund Rogers violated the code of
conduct section of M.G.L. c. 268A, the state’s conflict of
interest law, by asking a subordinate to provide private
transportation for Rogers family members. The Com-
mission concluded its review with the issuance of a Pub-
lic Enforcement Letter. According to the letter, Rogers
asked asubordinate police employeeto perform personal
errandsinvolving private transportation for family mem-
bers on several occasions over an 18-month period.
These errands were performed on town time, using an
unmarked policevehicle and took about 15 to 20 minutes
each, for adistance of afew milesround trip. The letter
states, “in the absence of a private family, business or
socia relationship with the subordinate, some history of
reciprocity, or some other countervailing factor, it seems
reasonable to infer that your subordinate did these per-
sonal favorsfor you becauseyou, as his supervisor, asked
him to.” The letter also emphasized the personal errands
were of substantial value, were performed “ on the public
payroll and [with] the use of public vehicles’ and were
not justified by an emergency or otherwise authorized by
a town ordinance or policy. There was, therefore, rea
sonable cause to believe that Rogersviolated §23(b)(2).
Because Rogersintermingled his public and private deal-
ings with a subordinate and, according to the letter, did
not “make the relevant disclosure that would have kept
the appearance problem from arising” there was reason-
able cause to believe that Rogers violated §23(b)(3).

In the Matter of Omer H. Recore, Jr. - The Com-
mission fined Milford Police Sgt. Omer H. Recore, Jr.
$1,000 for violating the state's conflict of interest law by
preparing a police report for amotor vehicle accident in-
volving hiswife. In aDisposition Agreement, Recore ad-
mitted that heviolated G.L. c. 268A, 819 by preparing an
official police report on December 6, 2000 for an auto-
mobile accident that took place on the previous day and
involved hiswife Elaine Recore. The description of the
accident in Recore’s report contains several mitigating
factors concerning the degree of Elaine's fault for the
accident and did not indicate that Elaine was Recore’s
wife. Elaine’s insurer determined that she was at fault
for the accident and assessed a surcharge. Elaine's ap-
peal of the finding of fault is pending with Division of
Insurance. In 2002, the Milford Police Department as-
signed another officer to investigate the accident and to
file a superseding report. The Agreement notes that the
superseding report corroboratesthe report filed by Recore.

In the Matter of Ross A. Atstupenas - Blackstone
Police Chief Ross A. Atstupenas admitted violating the
conflict law by requesting that asubordinate officer change
a $75 speeding ticket issued to the brother of a fellow
police officer to awarning. Atstupenas paid acivil pen-
alty of $1,000. According to a Disposition Agreement,
Officer Bradley Briggs issued a $75 speeding ticket to
Steven Mowry, the brother of fellow police officer Wayne



Mowry, on December 2, 2000. The same day Atstupenas
sent Briggsan e-mail stating, “If at all possible could you
change [the speeding citation] to a warning and notify
Officer Mowry to let hisbrother know that it was changed
toawritten warning.” The message was signed “ Chief.”
Officer Briggs complied with Atstupenas’ request.
Atstupenas admitted that he violated G.L. c. 268A,
§823(b)(2) and 23(b)(3) by seeking to change the ticket
to awarning.

In the Matter of Michael Jovanovic - The Commis-
sionissued a Decision and Order concluding that Quincy
resident Michael Jovanovic violated the state’s conflict
law by offering a bribe to a Department of Medical As-
sistance employee who was about to deny Jovanovic's
application for financia assistance for his brother who
was in a nursing home. The Commission ordered
Jovanovic to pay the maximum civil penalty of $2,000.
According to the Decision and Order, Jovanovic’s brother
Zarko entered the Elihu White Nursing home in January
2000 and incurred abill of more than $40,000. Jovanovic
had power of attorney for Zarko. Around thetime Zarko
entered the nursing home, Jovanovic transferred approxi-
mately $200,000 from ajoint account he held with Zarko
to accounts in only Jovanovic's name. Most of these
funds, $140,000, came from the sale of Zarko’shomein
1997. In March 2000, the nursing home began attempt-
ing to collect from Jovanovic an amount owed on abill for
Zarko's stay. In July 2000, Jovanovic applied on behal f
of Zarko to the DMA for financial assistance. Under the
MassHealth regulations, Zarko's eligibility would be de-
termined partly by the amount of money he had within the
three years prior to his application and generally any as-
setsexceeding $2,000 would haveto be used before Zarko
would be €eligible for state financial assistance. During
summer 2000, VirginiaM. Alger, aDMA dligibility worker
assigned to Zarko's application, sought to acquire from
Jovanovic al of the information concerning Zarko's fi-
nancia status that was necessary to process his applica
tion. On September 12, 2000, Alger met with Jovanovic.
At that meeting, Jovanovic did not provideal of theinfor-
mation needed and provided Alger withinformation about
additional assets that had not previously been disclosed.
After Alger explained that she was likely to deny the ap-
plication and that Jovanovic could start the application
process anew or appeal the denial, Jovanovic said, “No
appeal.” Alger explained that she could not process the
application and Jovanovic again said, “No appeal.” He
then gave Alger a sealed envelope, stating, “Thisiis for
you. You have done more for me than my lawyer has
done.” Alger handled the half-inch thick envelope and
returned it to Jovanovic saying that she could not accept
gifts, especialy money. Jovanovic returned the envelope
to her, responding, “ Thisisnot money.” Alger toreopena
corner of the envelope and saw a$50 dollar bill. She gave
the envelope back to Jovanovic, saying, “It is money. |
cannot accept this.” Alger ended the meeting and reported
what had happened to her supervisor. The Commission
found that Jovanovic's offer of cash in an envelope vio-

lated both 882(a) and 3(a) of GL. c. 268A, the conflict of
interest law.

In the Matter of Marge Schumm - The Commission
fined Norton Housing Authority Executive Director Marge
Schumm $2,000 for violating the state’s conflict of inter-
est law by participating in the hiring of her daughter’s
boyfriend as a maintenance mechanic. In a Disposition
Agreement, Schumm admitted that she violated GL. c.
268A, 823(b)(3) by delegating the hiring process to the
mai ntenance foreman, reviewing the applications, infor-
mally discussing them with the foreman and advocating
that her daughter’sboyfriend be hired. Approximately 17
applicants sought the full-time job, which had a starting
salary of $14.61 per hour. Schumm’s daughter’s boy-
friend was hired in January 2001. According to the Dis-
position Agreement, Schumm'’s disclosure that she stayed
out of the process because she knew a couple of the
applicants was “inaccurate and misleading” because
Schumm failed to disclose her daughter’srelationship with
th successful applicant and her involvement in the hiring
process.

In the Matter of Marie Gosselin — The Commission
found reasonable cause to believe Lawrence City
Councilor Marie Gossdlin violated the code of conduct
section of M.GL. c. 268A, the state’s conflict of interest
law, by asking the Department of Public Worksto remove
construction debris from her rental property instead of
paying a private contractor to do so. The Commission
concluded its review with the issuance of a Public
Enforcement Letter. According to the letter, Gosselin
repeatedly asked employees at the DPW to remove
construction debris left by a contractor doing work on a
two-family rental property she owns. During Gossdlin's
first call, DPW staff informed Gosselin that it was the
property owner’sresponsibility to dispose of construction
debris. Under limited circumstances, none of which
applied to Gosselin’ssituation, the DPW would dispose of
such debris. After Gosselin persisted in three subsequent
phone calls to the DPW foreman and superintendent to
have the debris removed, the DPW removed the debris.
After Gosselin was questioned about the matter by the
media and the Ethics Commission, she paid $262.50 to
the DPW for its services in removing the debris. The
letter statesthat high-ranking officials“ must take carein
reguesting government services for themselves from the
government employees they regulate to ensure that they
do no explicitly or implicitly usetheir official positionto
obtain preferentia treatment.”

In the Matter of Leon Halle — New Bedford
Building Department Project Manager Leon Halle
admitted violating the state’s conflict of interest law and
paid a fine of $2,000 and a civil forfeiture of $350.
AccordingtoaDisposition Agreement, Halleviolated GL.
C. 268A, 817(a) by receiving compensation from aprivate
developer inrelation to plans that were submitted as part
of thedevel oper’shbuilding permit applications. Halle, in



his private capacity as an engineer, prepared as-built
foundation plans for properties located at 967 and 961
Kensington Street for aNew Bedford devel oper in 1999
and 2000. Halle was paid $175 for each plan. Prior to
preparing the plans, the Ethics Commission advised Halle
that he could not receive compensation for work that
would be submitted to the city.

In the Matter of Michael Dormady — The Ethics
Commission ordered the dismissal of this matter.

In the Matter of Robert Hanna — Brimfield Highway
Surveyor Robert Hannaadmitted violating the conflict law
by his actions in attempting to award Brimfield's 2002
winter sand contract to Hitchcock Contracting of Charlton,
acompany that had failed to submit abid. Hannapaid a
civil penalty of $2,000. According to a Disposition
Agreement, Hanna and the town procurement officer
were present at the bid opening for the 2002 winter sand
contract in May 2001. A bid from Lorusso Corporation,
in the amount of $9.95 per cubic yard, was the only one
submitted. Hannabelieved Lorusso Corporation’'s price
was high. He subsequently travelled to Hitchcock
Contracting of Charlton, which wasthe successful bidder
for the 2001 winter sand contract but did not submit abid
for the 2002 contract, and obtained a bid for the 2002
contract. Hanna returned to Town Hall and told the
procurement officer he had spoken with a Hitchcock
Contracting employee who told him she taped the bid to
the door of the police station, which was located in the
basement of town hall and had itsown entrance. Envelope
in hand, he said to the procurement officer, “I found this
taped to the door of the police station. What should we
do about it?" The procurement officer refused to accept
Hitchcock Contracting’s bid because the bid opening had
been completed. Hannadid not object but stated that the
LoRusso Corporation bid wastoo high. Hanna admitted
that he violated GL. c. 268A, 823(b)(2) by using his
position to attempt to circumvent the bidding processand
by misrepresenting the facts surrounding Hitchcock
Contracting's bid to the procurement officer. The town
put the 2002 winter sand contract out to bid after it deemed
that Lorusso Corporation’s bid was high compared to
recent years. A third company wasthe low bidder in the
rebidding and was awarded the contract.

In the Matter of Thomas Lussier — Massachusetts
Teachers Retirement Board Executive Director Thomas
Lussier admitted violating GLL. ¢. 268A, the state'sconflict
of interest law, and agreed to pay a$5,000 civil penalty to
resolve allegations that he improperly used a MTRB
corporate credit card for personal purchases. In a
Disposition Agreement, Lussier admitted that his use of
the MTRB credit card to charge more than $3,000 in
personal purchases over afive-year period from 1997 to
early 2001 violated 823(b)(2) of the conflict law.
According to the Disposition Agreement, L ussier asserted
that legitimate busi ness expensesfor which hewas entitled
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to, but did not seek, reimbursement would offset his
personal purchases and that he intented to make a
completereconciliation. “Theamount of theunreimbursed
business expenses, however, was significantly less than
the charged personal expenses. . .” the Agreement states.
Lussier reimbursed the MTRB $3,012.77 for personal
expenses plus $504.50 in interest for atotal of $3,517.27
after the media reported on the matter. He reimbursed
an additional $114.62 following aninvestigation by the Sate
Auditor. The MTRB has eliminated agency corporate
credit cards.

In the Matter of Diane Wong — Former MBTA
Assistant General Manager for Organizational Diversity
DianeWong admitted violating the conflict of interest law
by awarding Praxis Consultants & Trainers, a company
in which her son-in-law was one of three principals,
contracts totalling $40,000. Wong paid acivil penalty of
$5,000. According to a Disposition Agreement, \Wong
unilaterally decided to hire Praxisand one other company
out of afield of 50 firms seeking contracts to provide
diversity training to MBTA employees. Praxis executed
three contracts with the MBTA, one in May 1998 for
$10,000, another in September 1998 for $10,000 and a
third in late 2000 for $20,000. Praxis provided training
under the first two contracts but the final contract was
canceled by the MBTA and payment waswithheld. Wong
admitted that her actionsviolated GL. c. 268A, §823(b)(2)
and 23(b)(3).

Inthe Matter of Robert Comiskey — The Commission
fined former Dover Ambulance Squad Administrator
Robert Comiskey $5,000 for certifying that he, his wife
and his son attended emergency medical technician (EMT)
training sessions they did not attend. Comiskey also
reimbursed the Town of Dover $854.39, the amount of
compensation Comiskey and his family received for
training sessions they did not attend. According to the
Disposition Agreement, Comiskey was responsible for
approving and submitting attendance rosters to the state
Office of Emergency Management Services (OEMS) as
proof that Dover EM Tsattended training sessions. EMTs
must attend 28 hours of training every two years to
maintain certification and are paid an hourly wage for
attendance. Comiskey, his wife and son were paid an
hourly wage of approximately $14 for attending six to
eight three-hour training sessions each year. Between
1996 and 2001, however, Comiskey, hiswife and hisson
did not attend some training sessions for which they
received attendance credit and compensation. Comiskey
surrendered hisEMT license and resigned asAmbulance
Squad Administrator in June 2001 after an investigation
was conducted by OEMS.

In the Matter of June Lemire - Southbridge Housing
Authority (“SHA") Executive Director June Lemire
admitted violating the conflict law by recommending that
her boyfriend, George DiBonaventura, be hired as part-



time clerk of the works for a SHA renovations project.
Lemire paid a civil penalty of $500. According to the
Disposition Agreement, the architect for the renovation
project contacted Lemire for a reference concerning Di
Bonaventura, who worked for the SHA as a full-time
mai ntenance supervisor from 1983 until hisretirementin
late 1999. Lemire spokefavorably about DiBonaventura
and recommended that he be hired but did not discloseto
the architect that he was her boyfriend. Lemire aso did
not discloseto her appointing authority, the SHA, that she
recommended to the architect that DiBonaventura be
hired. Lemire admitted that she violated GL. c. 268A,
§23(b)(3) by recommending her boyfriend to the architect.

IntheMatter of James Foster — Former Milton School
Department administrator of building and grounds James
Foster entered into a disposition agreement with the State
Ethics Commission to resolve allegations made by the
Commissionin May 2001 that he used aschool department
account to purchase auto parts for his or his family’s
personal vehicles. As part of the disposition agreement,
he paid a $2,000 civil penalty. Foster admitted that he
violated GL. c. 268A, 823(b)(2) by using his position to
mi sappropriate public moneysfor personal use. According
to the Disposition Agreement, Foster had access and
authority to use an account at Johnson Motor Parts of
Quincy to purchase auto parts for school department
vehicles. Between October 1996 and October 1998, Foster
used the account to charge $1,097.90 of auto parts for
several cars owned by himself or his family including a
Dodge Caravan, aBuick Riviera, aChrysler New Yorker,
aFord Explorer and aPontiac Firebird. Prior to entering
the Disposition Agreement, Foster also reimbursed the
town for the auto parts he charged to the town account.

In the Matter of Michael J. D’Amico — The
Commission fined former Quincy City Councilor Michael
J. D’ Amico $1,250 for violating the state’s conflict of
interest law. In a Disposition Agreement, D’ Amico
admitted that heviolated GL. ¢c. 268A, §19 by submitting
a letter on city council stationery to the Quincy Zoning
Board of Appeds (ZBA) requesting that Lappen Auto
Supply Company (Lappen), which abuts D’ Amico’s
property at 57-59 Penn Street, install landscaping, retaining
wallsand fences. According to the Digposition Agreement,
L appen was seeking avariance fromthe ZBA to construct
a new warehouse that would link two buildings aready
sited onitsproperty. Inhisletter, D’ Amico recommended
that the ZBA require Lappen to meet six conditions in
order to get the variance to construct the warehouse.
While the ZBA did not require all six conditions as
recommended by D’ Amico, Lappenwasrequired to submit
areasonable landscape plan to the building inspector for
review and approval. Lappen subsequently paid $6,700
for landscaping work at D’ Amico’s property. Lappen
also provided similar landscaping to a second abutter’s
property.

In the Matter of James J. Hartnett, Jr. — Retired
State Personnel Administrator James J. Hartnett, Jr.
admitted violating G.L. c. 268A, the state’s conflict of
interest law, and agreed to pay a $4,000 civil penalty to
resolve allegations that he improperly received meals,
entertainment and gifts from National Association of
Government Employees (NAGE) president Kenneth T.
Lyons. Hartnett's duties as Personnel Administrator
included meeting with union leadersto addressunionissues
such ascollective bargaining contract negotiations, benefits
and grievances. In a Disposition Agreement, Hartnett
admitted that his receipt of lunches at Anthony’s Pier 4,
food and entertainment at holiday partiesand the gift of a
Seiko watch violated 8823(b)(2) and 23(b)(3) of the
conflict law. Hartnett also admitted that his failure to
disclosetheitemshereceived from Lyonsin hisstatements
of financial interests (SFI) for the years 1997 through
2000 violated 87 of GL. c. 268B, the state’s financial
disclosure law. Hartnett could have avoided violating
§23(b)(3) of the conflict law by making an advance written
disclosureto hisappointing authority of thefactsthat would
otherwise lead to such a conclusion. Hartnett made no
such disclosure. Accordingto the Disposition Agreement,
Hartnett had lunch meetings with Lyons approximately
20timesat Anthony’sPier 4. Lyonsawayspaid for those
lunches, which had an average per person cost of $50,
through a NAGE account. The Executive Office of
Administration and Finance code of conduct prohibited
Hartnett from accepting meals from persons with whom
he had contact in the performance of his official duties.
Hartnett and hiswife also attended several Fourth of July
and Christmas parties hosted by Lyons and paid for by
NAGE. The cost of these parties was more than $50 per
person. Shortly after Hartnett became Personnel
Administrator, Lyons gave him a Seiko watch with a
NAGE emblem on its face. NAGE paid $229 for the
watch. The Commission also issued a Public Education
L etter citing Hartnett for seeking employment help from
Lyonsfor adaughter’sclosefriend. At oneof thelunches
at Anthony’sPier 4, Hartnett told Lyonsthat aclosefriend
one of his daughterswas interested in becoming apolice
officer. Lyons offered to contact a Boston University
vice president to find out if there were any openings.
Boston University police were represented by a NAGE-
affiliated union. At asubsequent lunch at Anthony’s Pier
4 hosted by Lyons, Hartnett and the Boston University
vice president discussed the young man’s prospects and
Hartnett provided a copy of hisresume. Several months
later, Boston University offered the young man a police
dispatcher job, which he declined. The Commission
concluded that there was reasonabl e causeto believe that
Hartnett violated 8823(b)(3) and 23(b)(2) of the conflict
law by soliciting and accepting help from Lyonsto get his
daughter’s boyfriend ajob as a police officer.

In the Matter of Robert G. Renna — Robert

G. Renna, former program director of the Lexington-
Arlington-Burlington-Bedford-Belmont Collaborative

"



(LABBB), paid a$4,000 civil penalty to resolvealegations
that he violated the conflict of interest law by using
LABBB resourcesand fundsto operate Northeast Reality
Therapy Associates (NERTA), a private business
association formed by Renna, two of his LABBB
subordinates and a LABBB consulting psychologist.
NERTA provided training in reality therapy, acounseling
and classroom management technique for instructors of
studentswith devel opmental challenges. InaDisposition
Agreement, Renna admitted violating M.GL. c. 268A,
819 by making payments totalng $10,350 to NERTA for
members of the LABBB staff to attend NERTA-
sponsored reality therapy conferences, training and
programs. He also admitted violating 8819 and 23(b)(2)
by using LABBB fundsto pay NERTA instructors and a
speaker more than $13,000. By using LABBB funds to
pay the instructors and speaker, “Renna saved NERTA a
substantial sum of money that NERTA would otherwise
have had to pay,” according to the Disposition Agreement.
Finaly, Rennaadmitted violating 8 19 by using LABBB
fundsto make paymentstotaling over $8,000to hispersond
American Express account for expenses attributable to
out-of -state conferences and seminars. By deciding to
make paymentsto NERTA, to NERTA instructors and to
his American Express account, Renna participated in
mattersin which he and abusiness organi zation of which
he was an owner and employee had financial interests.
By using LABBB fundsto pay instructorswhen NERTA
should have made those payments, Rennaused hisposition
to obtain unwarranted privileges. The Massachusetts
State Ethics Commission,s Enforcement Division initiated
public proceedings against Renna in April 2001. The
Disposition Agreement, which was approved by the
Commission, concluded these proceedings. Earlier this
year, Renna, aresident of Waltham, reimbursed LABBB
$9,000 and resigned from his position.

Vi



COMMONWEALTH OF MASSACHUSETTS
STATE ETHICS COMMISSION

SUFFOLK, ss COMMISSION ADJUDICATORY
DOCKET NO. 652
IN THE MATTER
OF
RUTHANNE BOSSI

DISPOSITION AGREEMENT

The State Ethics Commission and Ruthanne Boss
enter into this Dispaosition Agreement pursuant to Section
5 of the Commission’s Enforcement Procedures. This
agreement constitutes a consented-to final order enforce-
ableinthe Superior Court, pursuantto GL. c. 268B, 84()).
On October 18, 2000, the Commissioninitiated, pursuant
toGL. c. 268B, 84(a), apreliminary inquiry into possible
violations of the conflict of interest law, GLL. c. 268A, by
Bossi. The Commission hasconcludeditsinquiry and, on
October 16, 2001, found reasonabl e cause to believe that
Boss violated GLL. c. 268A, 8819 and 23(b)(2). The
Commission and Bossi now agree to the following find-
ings of fact and conclusions of law:

Introduction

1. Bossi was during thetime relevant, the Town
of Billerica inspector of buildings. As such, she was a
municipal employeeasthat termisdefinedin G.L. c. 268A,
81. In her position asinspector of buildings, Bossi wasin
charge of running the building department.

2. As a matter of genera practice, Boss as in-
spector of buildingsreviewed all building permit applica-
tions to ensure that the file was compl ete before any ac-
tion was taken. Her review included ensuring compli-
ance with zoning, flood plain and historic district require-
ments. Essentialy, the zoning review involved checking
for proper lot size, frontage, and setbacks, and making
so-called” grandfathering determinations,” whichinvolved
deciding whether anon-conforming lot was buildable be-
cause it had previously appeared on an approved plan
subject to aprior, morelenient zoning ordinance.

3. After Bossi completed a permit application
review, shewould either sign off with her initial sindicat-
ing her approval, send it back because the paperwork
wasincomplete, notefor theinspector to obtain additional
information prior to issuing the permit, or deny the appli-
cation because of azoning problem that would require a
variance. If Bossi approved the application, she would
passthefileto one of the building department inspectors
for building code compliancereview and to issue afoun-
dation permit. After the foundation was completed, the
builder would submit an as-built plan, called a certified

building plan, certifying thelocation of thefoundation. Boss
would review that plan for zoning compliance, and as-
suming no zoning issuewasfound, would initial the plan
and pass the file back to the inspectorsto issue the struc-
tural building permit.

4. Bossi was suspended asinspector of buildings
on December 7, 1998, because of allegations of miscon-
duct in office. She was terminated by the town on Sep-
tember 3, 1999.

Participating in her Brother’s
Building Department Matters

Findings of Fact

5. Bossi's brother George Allen has been ade-
veloper in Billerica sincethelate 1970s.

6. By letter dated March 1, 1991, the State Eth-
icsCommissionwrote Bossi notifying her that 819 of the
conflict of interest law, G.L. c. 268A, would prohibit her
from participating asabuilding department official in build-
ing department mattersinvolving her brother George. And
by letter dated July 1, 1992, the Commission, at Bossi’'s
reguest provided Bossi with amore detailed explanation
of how §19 would apply to her involvement in a matter
affecting property on which her brother held amortgage.

7. Notwithstanding these letters from the Com-
mission, Bossi continued tofollow her practice asdescribed
above even when the mattersinvolved her brother. After
receiving these letters, however, Bossi did make one
change in her practice when her brother’s matters were
involved. Rather than signing her initials indicating her
approval, shewould mark the application or planinacor-
ner with a squiggle. Her subordinate inspectors under-
stood that the squiggle signified that Bossi had reviewed
and approved the application or plan as the case may be

8. Between 1995 and December 1998Y when
she was suspended, Bossi did the following as inspector
of buildingsregarding her brother’s matters:

» reviewed 14 single-family house construction permit
applicationsfiled by her brother. Thesereviewsinvolved
her checking that the application was compl ete, and that:

(a) asto eight of those applications, determining
that there were no zoning, flood plain or historic
district issues, and thenindicating with asquiggle
that she had completed that review to her satis-
faction, and all that remained was for an inspec-
tor to review the application for building code
compliance;

(b) asto one application, determining that there

were no zoning, flood plain or historic district is-

sues and that the lot was a “ grandfathered” un-
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dersized lot;

(c) asto one application, determining that there
were no zoning, flood plain or historic districtis-
sues, and that a foundation permit only should
issue; and

(d) asto the remaining five applications, made
determinations that variances were needed.

* reviewed and approved 14 as-built plansinvolving her
brother.

9. The Commission is not aware of any evidence
that Bossi in reviewing and approving the matters de-
scribed above caused a permit to issue to her brother
which he was not otherwise entitled to receive.

Conclusions of Law

10. Except as otherwise permitted, §19 of GL.
C. 268A prohibitsamunicipa employee from participat-
ing? assuch anemployeeinaparticular matter? inwhich,
to her knowledge, an immediate family member? has a
financial interest. None of the exceptions applies.

11. ThevariousdecisionsBoss madein review-
ing her bother’s applications and plans were each par-
ticular matters.

12. She participated in those particular matters
asthe inspector of buildings by personally making those
decisions.

13. Bossi's brother was an immediate family
member.

14 Her brother had afinancial interest in each of
the foregoing particular matters.

15. At thetime of her participation in each par-
ticular matter, Bossi knew that her brother had a finan-
cid interest in the matter.

16. Accordingly, eachtimeBossi participated in
the above-described particular matters, she violated §19.

Resolution

Inview of theforegoing violationsof GLL. c. 268A
by Bossi, the Commission has determined that the public
interest would be served by the disposition of this matter
without further enforcement proceedings, on the basis of
the following terms and conditions agreed to by Bossi:

(1) that Bossi pay to the Commission the sum of
$10,000 asacivil penalty for violating GL. c.
268A, 819;% and
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(2) that Bossi waiveall rightsto contest the find-
ings of fact, conclusions of law and terms and
conditions contained in thisAgreement inthisor
any other related administrative or judicial pro-
ceedingstowhich the Commissionisor may bea

party.
DATE: January 3, 2002

YBecause of its statute of repose, the Commission is limited to ac-
tionsthat took place withinthe past six years. See 930 CMR 1.02(10).

2 Participate” meansto participatein agency action or in aparticular
matter personally and substantially as a state, county or municipal
employee, through approval, disapproval, decision, recommendation,
the rendering of advice, investigation or otherwise. GL. c. 268A,
81()).

3 Partjcular matter” meansany judicial or other proceeding, applica-
tion, submission, request for aruling or other determination, contract,
claim, controversy, charge, accusation, arrest, decision, determination,
finding, but excluding enactment of general legidlation by the general
court and petitions of cities, towns, counties and districts for special
laws related to their governmental organizations, powers, duties, fi-
nances and property. GL. c. 268A, 81(k).

#«| mmediate family” means the employee and his spouse, and their
parents, children, brothers and sisters. GLL. c. 268A, §1(e).

5The size of the fine reflects, among other factors, that Bossi was
notified by the Commission not to participatein mattersinvolving her
brother and she continued to be involved and did so by using a non-
identifying mark rather than her initials as described above.

COMMONWEALTH OF MASSACHUSETTS
STATE ETHICS COMMISSION

SUFFOLK, ss.COMMISSION ADJUDICATORY
DOCKET NO. 653

IN THE MATTER
OF
FRANCIS P. CALLAHAN

DISPOSITION AGREEMENT

This Disposition Agreement is entered into
between the State Ethics Commission and Francis P.
Callahan pursuant to Section 5 of the Commission’s
Enforcement Procedures. This Agreement constitutes a
consented-to final order enforceable in Superior Court,
pursuant to GL. c. 268B, 84(j).

On December 13, 2000, the Commission initiated,
pursuantto GL. c. 268B, 8§4(a), apreliminary inquiry into
possible violations of the conflict of interest law, GL. c.
268A, by Callahan. The Commission has concluded its



inquiry and, on September 12, 2001, found reasonable
causeto believethat Callahanviolated GL. c. 268A, 8817
and 19.

The Commission and Callahan now agree to the
following findings of fact and conclusions of law:

Findings of Fact

1. Callahanisone of three Ayer Commissioners
of Trust Funds. He is aso employed by New England
Financial asafinancial representative.

2. The Ayer Commissioners of Trust Funds are
responsible for investing the town’s 14 scholarship trust
funds, and awarding scholarships from those funds. As
of Summer 1999, the funds overseen by the Commission
total ed approximately $320,000.

3. At the August 20, 1999 meeting of the
Commission of Trust Funds, Callahan volunteered to
explore how the Commission could achieve ahigher rate
of return on itsinvestments. (The minutes of the August
20 meeting state that “Mr. Callahan will meet with the
treasurer to provide guidance on the reinvestment of” a
$100,000 certificate of deposit. Noforma votewastaken.)
At thetime, certificates of deposit —theinvestment vehicle
usually employed by the Commission — were returning
approximately five percent per annum. Most securities
were earning a much higher return.

4. Four dayslater, thetown treasurer transmitted
materials to each of the three commissioners, including
Callahan. Those materialsincluded acopy of 819 of the
conflict of interest law, which bars municipal employees
from participating in particular mattersin which they and/
or their employers have afinancial interest.

5. At some time after the August 20, 1999
meeting, but before August 30, 1999, Callahan advised
his colleagues on the Trust Funds Commission that the
New England Securities Growth and Income Fund would
be an appropriate investment vehiclefor the Commission.
On August 30, 1999, Callahan and the other two
commissioners co-signed a letter to the town treasurer
instructing him to deposit $90,000 of thetrust funds' money
inthe New England Securities Growth and Income Fund.
The treasurer did so.

6. The New England Securities Growth and
Income Fund is one of the mutual funds offered by New
England Securities, thelicensed broker/deal er of securities
for Callahan’s employer, New England Financial. The
Trust Funds Commission’s New England Securities
account application names Callahan asthe representative
for New England Securities.

7. Theup-front chargefor theinvestment levied
by Callahan’semployer was5.75 percent of thetotal value

of theinvestment, or $5,175. Of thisamount, $1,800 was
paid to Callahan as a commission on the sale.

8. In or about late November 1999, the Ayer
Board of Selectmen raised concerns regarding the
investment. On or about December 16, 1999, at ameeting
of the Trust Funds Commissioners, Callahan
recommended to his fellow commissioners that they
“cancel theinvestment in question...and start over.” His
fellow commissioners declined Callahan’s invitation,
instead affirming their initial investment in a December
18, 1999 letter to thetown treasurer. (Callahan wasnot a
signatory to the letter.)

9. On January 15, 2000, the Trust Funds
Commission, with Callahan abstaining, voted to shift
approximately half of the value of that investment to a
New England Securities money market fund, a more
conservative investment vehicle. The minutes of the
January 15, 2000 meeting also note that “Mr. Callahan
advised that hewill donate hiscommission.” On or about
February 8, 2000, Callahan's $1,800 commission was
reinvested in the mutual fund.

Conclusions of Law
Chapter 268A, 817

10. Section 17(a) of GL. c. 268A prohibits a
municipal employee from, except as otherwise provided
for by law for the proper discharge of officid duties, directly
or indirectly receiving or requesting compensation from
anyone other than their city, town or municipal agency in
relation to a particular matter in which the same city or
town isaparty or has a direct and substantial interest.

11. Section 17(c) of GL. c. 268A prohibits a
municipal employee from, inter alia, acting as an agent
for anyone in connection with any particular matter in
which the municipality is a party or has a direct and
substantia interest, except as otherwise provided for by
law for the proper discharge of official duties.

12. Asa Trust Funds Commissioner, Callahan
was, inAugust 1999, amunicipa employeeasthat termis
defined in GLL. c. 268A, 81.

13. The decision to invest funds in the New
England Securities Growth and Income Fund was a
particular matter.

14. The Trust Funds Commission had a direct
and substantial interest in the matter; it was entrusted
with protecting thetrust funds' corpus, and the number of
scholarships that it could award hinged in large part on
the value of the funds.

15. Cdlahanreceived an $1,800 commission from
his employer for the town’s investment in the New
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England Securities Growth and Income fund. (He later
returned the Commission.)

16. Callahan’sreceipt of this compensation was
not authorized by law for the performance of his official
duties

17. By receiving compensation from hisemployer
inrelation to aparticular matter in which the Trust Funds
Commission had adirect and substantial interest, Callahan
violated 8§17(a).V

18. At thetime he recommended the investment
as aboard member, Callahan was al so acting as an agent
for his employer regarding the investment. Indeed,
Cadllahan was, in effect, acting in a dual capacity when
he made the recommendation. He was both a private
agent and a public employee.

19. Callahan's actions as his employer’s agent
were not authorized by law for the performance of his
official duties.

20. By acting asagent for hisemployer inrelation
to a particular matter in which the Trust Funds
Commission had adirect and substantial interest, Callahan
violated §17(c).

Chapter 268A, 8§19

21. Section19of GL. ¢. 268A prohibitsmunicipal
employeesfrom participating intheir official capacity in
particular matters in which, to their knowledge, they or
their employer have afinancia interest.

22. Asalready noted, Callahan was a municipal
employee and the decision to invest funds in the New
England Securities Growth and Income Fund was a
particular matter.

23. By advising the Trust Funds Commission to
make that investment, and then joining with his fellow
commissioners to execute a letter to the town treasurer
directing him to make the investment, Callahan
participated, in hisofficial capacity, in thisparticular metter.

24. Callahan and his employer, New England
Financial, each had afinancial interest in the particular
matter. Callahan’s employer earned $5,175 in the
transaction, of which $1,800 was paid to Callahan as a
commission.

25. Cadlahan knew of these financia interests
when he recommended the investment and signed the
|etter to the treasurer directing him to maketheinvestment.

26. Therefore, by participating in two decisions
leading to the purchase by the Trust Funds Commission
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of aninvestment vehicle marketed by hisemployer, which
inturnledto hiscollection of an $1,800 commission, and
hisemployer’sreceipt of afee, Callahan participatedina
particular matter in which, to his knowledge, he and his
employer had afinancial interest, thereby violating 819.

Resolution

Inview of theforegoing violation of GL. c. 268A
by Callahan, the Commission has determined that the
public interest would be served by the disposition of this
matter without further enforcement proceedings, on the
basis of the following terms and conditions agreed to by
Callahan:

(2) that Cdlahan pay tothe Commission the sum
of $2,000.00 asacivil penalty for violating G.L.
c. 268A, 817 and 819; and

(2) that Callahan waive al rightsto contest the
findings of fact, conclusions of law and terms
and conditionscontained inthisAgreement inthis
or any other related administrative or judicial
proceedingsto which the Commissionisor may
be a party.

DATE: January 10, 2002

Y Callahan’sreceipt of acommission derived from town funds under
a contract between his employer and the town also violated §20.
That section bars municipal employeesfrom having afinancial interest
inmunicipal contracts. The Commission, initsdiscretion, elected to
impose a penalty only for Callahan’s §17 and §19 violations.

COMMONWEALTH OF MASSACHUSETTS
STATE ETHICS COMMISSION

SUFFOLK, ss.COMMISSION ADJUDICATORY
DOCKET NO. 654

IN THE MATTER
OF
STEPHEN POWERS

DISPOSITION AGREEMENT

This Disposition Agreement is entered into between the
State Ethics Commission and Stephen Powers pursuant
to Section 5 of the Commission’s Enforcement
Procedures. This Agreement constitutes a consented-to
final order enforceablein Superior Court, pursuantto G.L.
C. 268B, 84(j).

On May 8, 2001, the Commission initiated,
pursuantto GL. c. 268B, 84(a), apreliminary inquiry into



possible violations of the conflict of interest law, GL. c.
268A, by Powers. The Commission has concluded its
inquiry and, on November 13, 2001, found reasonable
causeto believe that Powersviolated GL. c. 268A, 819.

The Commission and Powers now agree to the
following findings of fact and conclusions of law:

Findings of Fact

1. PowersisaChelseaCity Councilor, aposition
he has held since 1984.

2. At the June 14, 1999, city council meeting,
Powersintroduced a measure to establish two 10-minute
parking spaces at the intersection of Eastern Avenue and
Cabot Street. The motion carried without objection.

3. Powers'swifeisaco-owner of S&L Subs, a
sub shop located at the corner of Eastern Avenue and
Cabot Street. Most of S& L Subs' customers order their
food for take-out.

4. Short-term parking spaces provide customers
easy accessto business establishments, which hel psthose
establishmentsto generate revenues. It isnot unusual for
Chelsea businesses that do a significant amount of take-
out business to have short-term parking spaces outside
their establishments.

5. Although Powers's motion carried without
objection, no short-term parking spaces were ever
established outside S& L Subs. Neither Powers nor the
City Council as a whole ever pursued the matter with
either the City Manager or the Traffic and Parking
Commission.

Conclusionsof Law

6. Section 19 of G.L. ¢. 268A prohibits municipal
employeesfrom participating intheir official capacity in
particular matters in which, to their knowledge, they or
an immediate family member have afinancial interest.

7. Asacity councilor, Powerswas, in June 1999,
amunicipal employee as that term is defined in GLL. c.
268A, 81.

8. The effort to establish short-term parking
spaces outside S& L Subs was a particular matter.

9. By making the motion at the city council to
establish the short-term parking spaces, Powers was
participating, in his official capacity, in this particular
matter.

10. Powers swifeisanimmediatefamily member
asthat termisdefined in GL. c. 268A, §1.

11. Powers'swife had afinancial interest in the
effort to establish short-term parking spaces outside her
business, because those parking spaces would make it
easier for prospective customers to access the sub shop,
thusincreasing her revenue base. Absent two short-term
spaces outside the business, customers might be unable
to locate parking, and might therefore el ect not to patronize
the business.

12. Powersknew of hiswife'sfinancial interest
inthe parking spaceswhen he made themotion to establish
them.

13. Therefore, by offering the motion to establish
short-term parking spaces outside of hiswife's business,
Powers participated in a particular matter in which his
immediate family member had afinancia interest, thereby
violating 819.

Resolution

Inview of theforegoing violation of GL. c. 268A
by Powers, the Commission has determined that the public
interest would be served by the disposition of this matter
without further enforcement proceedings, on the basis of
the following terms and conditions agreed to by Powers:

(1) that Powers pay to the Commission the sum
of $1,000.00 asacivil penalty for violating G.L.
C. 268A, 819;

(2) that hewaiveall rightsto contest the findings
of fact, conclusions of law and terms and
conditions contained in thisAgreement inthisor
any other related administrative or judicial
proceedingsto which the Commissionisor may
be a party.

DATE:February 20, 2002
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COMMONWEALTH OF MASSACHUSETTS
STATE ETHICS COMMISSION

SUFFOLK, ss.COMMISSION ADJUDICATORY
DOCKET NO. 655

IN THE MATTER
OF
JOHN K. MARTIN

DISPOSITION AGREEMENT

The State Ethics Commission and John K. Martin
enter into this Dispaosition Agreement pursuant to Section
5 of the Commission’s Enforcement Procedures. This
Agreement constitutes a consented-to final order
enforceable in the Superior Court, pursuant to GL. c.
268B, 84()).

On January 17, 2001 the Commission initiated,
pursuantto GL. c. 268B, 84(a), apreliminary inquiry into
possible violations of the conflict of interest law, G.L. c.
268A, by Martin. The Commission has concluded its
inquiry and, on October 16, 2001, found reasonabl e cause
to believe that Martin violated GL. c. 268A, &4.

The Commission and Martin how agree to the
following findings of fact and conclusions of law:

Statement of Facts

1. Martinwasduring thetimerelevant aMassa-
chusetts Highway Department civil engineer. As such,
Martin was a state employee as that term is defined in
GL.c. 268A, 81.

2. Inaddition to hisMassHighway employment,
Martin is a registered civil/structural engineer and does
engineering work for private parties for compensation.
Asaregistered civil engineer, Martin is authorized to af -
fix his signature and professional engineer’s stamp to a
drawing, which attests to Martin's having reviewed and
certified the drawing as accurate.

3. MFS Network Technologies, Inc., known as
Adesta Communications since early 2000, is a national
telecommunications company that was installing a fiber
optic cable network in Massachusettsduring thetimerel -
evant.

4. In order for MFS/Adesta to lay fiber optic
cable along a M assachusetts state highway right-of-way,
the company had to pay for and obtain a permit from
MassHighway for the particular location. In order for
MFS/Adestato lay fiber optic cable along any railroad or
subway right-of-way, the company had to pay for and
obtain a permit from the Massachusetts Bay Transporta-
tion Authority. Thereafter, the state had aright to and did
inspect theinstal l ation sites pursuant to those permits. At
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no time did MFS/Adesta have a contractua relationship
with the state agencies.

5. On February 26, 1999, Martin and MFS ex-
ecuted a 30-day consulting contract for Martin to per-
form private engineering work in relation to construction
drawings that were to be submitted to the MBTA in con-
junction with MFS'sapplicationsfor right-of-way access.
Martin wasto review drawings drawn by MFS' s vendor,
suggest changesif any, and affix his engineer’s stamp to
the finished drawings. Martin was to be paid $60 per
hour for this work, and the contract was to renew auto-
matically every 30 days unless either party gave noticeto
terminate.

6. Subsequently, Martin's private engineering
work for MFS began to include hisreviewing and stamp-
ing construction drawingsto be submitted to MassHighway
and other public entities.

7. Between March 12 and July 28, 1999, Martin
billed MFS atotal of $5,020 for reviewing and stamping
nine sets of drawings that Martin knew were to be sub-
mitted to either the MBTA or MassHighway.

8. Inlate July 1999, MassHighway discovered
that Martin's professional engineer stamp was on some
fiber-optic cable drawings that had been submitted to it,
and alerted Martin to a possible conflict of interest.
Martin’s counsel and MassHighway's counsel agreed that
Martin’'s counsel would writeto the Ethics Commission’s
Legal Division to inquire whether such conduct was a
violation of the conflict-of-interest law. Martin and his
counsel’s position at that time was that this conduct was
not aconflict of interest because MFS did not contract or
do business with MassHighway but, rather, MFS merely
sought permitsfor siting thefiber-optic cable. Therefore,
according to Martin and hiscounsel, the state did not have
adirect and substantial interest in the matter because fi-
ber-optic cables had no relationship to highways, traffic
signals or areas of concern to MassHighway.

9. InAugust 1999, the Ethics Commission’sLe-
ga Divisionissued an opinion stating that Martin was pro-
hibited from receiving compensation from aprivate com-
pany for reviewing construction plansthat would be sub-
mitted to his state employer or any other state agency in
relation to permits requiring state approval. The opinion
also stated that Martin was prohibited from putting his
professional engineer stamp on construction plans that
would be submitted to his state employer or any other
state agency in relation to permitsrequiring state approval.
The opinion noted that it was intended solely to provide
guidancefor Martin's prospective conduct, not to address
Martin’s prior conduct.

10. Subsequently, in late August and early Sep-
tember 1999, MassHighway suspended Martin for three
days for stamping drawings that had been submitted to



MassHighway in June 1999.

11. After September 1999, Martin arranged for
other professional engineers to stamp drawings that he
knew were to be submitted to MassHighway. Martin
invoiced MFS/Adesta$500 for any such jobsand split the
fee with the engineers who stamped the drawings.

12. On September 17 and October 6, 1999,
Martin billed MFS atotal of $1,000 for hisreviewing and
stamping two sets of drawings that were submitted to
MassHighway. After MassHighway rejected those
drawingsfor containing Martin'sstamp, the drawingswere
resubmitted with another engineer’s stamp on them.

13. On October 20, 1999 and May 22, 2000,
Martin billed MFS/Adestaatotal of $1,000 for reviewing
two sets of drawings that Martin knew were to be
submitted to MassHighway. These drawings were
submitted in the first instance under another engineer’s
stamp, and Martin split the fees with the other engineer.

14. In addition, Martin continued to put hisown
stamp on drawings that he knew were to be submitted to
the MBTA. This occurred on three occasions in 2000,
with Martin billing MFS/Adestaatotal of $1,500 for his
work. According to Martin, he believed that the MBTA
was not a state agency but a political subdivision of the
Commonweal th with which he could contract. According
toGL. c. 268A, 81(p), any division of the Commonwedlth,
including any independent state authority, isastate agency.

15. Between March 12, 1999 and June 7, 2000,
Martin received a total of $8,520 in compensation from
MFS/Adestain connection with reviewing and/or stamping
drawings that were to be submitted to MassHighway or
the MBTA. This was work that Martin did for MFS/
Adesta on his own time and not on his state time as a
MassHighway employee.

16. Martin was terminated from his
MassHighway positioninApril 2001.

Section 4(a)

17. Section 4(a) of G.L. c. 268A prohibitsastate
employee, except as otherwise provided for by law for
the proper discharge of official duties, from directly or
indirectly receiving or requesting compensation? from
anyone other than the state in relation to a particular
matter? in which the state is a party or has a direct and
substantial interest.

18. The decisions regarding the review and
approva of applicationsfor permitstolay fiber optic cable
on state property were particular matters.

19. The state was a party to and had adirect and
substantial interest in those particular matters because

the state, asthe property owner, hasaneed to know where
fiber optic cablesarelaid on its structures, and to control
the number, weight and placement of such cables.
Moreover, the state had a right to and did inspect the
installation sites.

20. Martin's work reviewing and stamping
construction drawingsfor MFS/Adestawasinrelation to
those particular matters.

21. From March 1999 through June 2000, Martin
received a total of $8,520 in compensation from MFS/
Adesta, a private party, for hiswork in relation to those
particular matters.

22. Therewasno law authorizing Martin to accept
this private compensation for the proper discharge of his
officia duties.

23. Accordingly, by receiving the private
compensation as described abovefor hiswork inrelation
to 16 setsof drawings, Martin received compensation from
someone other than the state in relation to particular
matters in which the state was a party and/or had a direct
and substantial interest. By doing so, Martin violated 84(a)
on each of those 16 occasions.

Section 4(c)

24. Section 4(c) of G.L. c. 268A prohibitsastate
employee, except asotherwisethanin the proper discharge
of hisofficia duties, from acting asagent for anyone other
than the state in connection with a particular matter in
which the state is a party or has a direct and substantial
interest.

25. By stamping drawings that Martin knew
would be submitted to a state agency, Martin acted as an
agent for MFS/Adesta, a private party.

26. This stamping was in connection with the
above-mentioned particular matters: the decisions
regarding the review and approval of applications for
permitsto lay fiber optic cable on state property.

27. The state was a party to and/or had a direct
and substantial interest in those particular matters.

28. In addition, Martin was not acting in the
proper discharge of his official duties when he stamped
drawings that were to be submitted to a state agency.

29. Accordingly, by stamping drawingsfor MFS/
Adestaon 14 occasionsin connection with the foregoing
particular matters, Martin acted as an agent for someone
other than the state in connection with a particular matter
in which the state was a party and/or had a direct and
substantial interest. By doing so, Martin violated 84(c)
on each of the 14 occasions.
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30. TheCommissionisnot aware of any evidence
toindicatethat, at thetimerelevant, Martin worked within
MassHighway's permitting office or had contact, directly
or indirectly, with persons employed at MassHighway's
or the MBTA's permit-issuing officesregarding the above-
mentioned drawings.

31. The Commission is particularly concerned
by Martin’scontinuing to viol ate 84 even after July 1999,
when his agency raised the conflict of interest issuewith
him, and especially after August 1999, when hereceived
awarning and alegal opinion advising him that he could
not receive compensation or perform the above-described
private engineering work. Indeed, Martin continued to
accept compensation in connection with such engineering
work even after he had been suspended for three days
for related conduct. Martin violated 84(a) atotal of seven
times after August 1999, receiving atotal of $3,500, and
violated 84(c) atotal of five times after August 1999.

In view of the foregoing violations of GL. c. 268A by
Martin, the Commission has determined that the public
interest would be served by the disposition of this matter
without further enforcement proceedings, on the basis of
the following terms and conditions agreed to by Martin:

(1) that Martin pay to the Commission the sum
of $5,000 asacivil penaty for violating GLL. c.
268A, 84(a) and (c);

(2) that Martin pay to the Commission the sum
of $3,500 asacivil forfeiture of the compensation
that he received for reviewing and stamping
drawings submitted to the MBTA and
MassHighway in violation of 84(a); and

(3) that Martin waive al rights to contest the
findings of fact, conclusions of law and terms
and conditionscontained inthisAgreement inthis
or any other related administrative or judicial
proceedingsto which the Commissionisor may
be a party.

DATE: February 21, 2002

L« Compensation” means any money, thing of value or economic
benefit conferred on or received by any person in return for services
rendered or to be rendered by himself or another. GL. c. 268A, §1(a).

2« particular matter” means any judicial or other proceeding,
application, submission, request for aruling or other determination,
contract, claim, controversy, charge, accusation, arrest, decision,
determination, finding, but excluding enactment of genera legislation
by the general court and petitions of cities, towns, counties and
districtsfor special lawsrelated to their governmental organizations,
powers, duties, finances and property. GL. c. 268A, 81(k).
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SUFFOLK, ss.COMMISSION ADJUDICATORY

DOCKET NO. 607

IN THE MATTER OF JAMES MAZAREAS

Appearances: Karen Beth Gray, Esq.

Counsel for Petitioner

John C. McBride, Esqg.
Counsel for Respondent

Commissioners: Wagner, Ch., Cassidy, Roach

and Dolan

Commissioner R. Michael
Cassidy, Esq.

Presiding Officer:

DECISION AND ORDER

I. Procedural History

On September 13, 2000, Petitioner initiated these
proceedings by issuing an Order To Show Cause (OTSC)
under the Commission’s Rules of Practice and
Procedure. The OTSC alleged that Respondent, James
Mazareas (Mazareas) in his capacity as Superintendent
of Schoolsfor the City of Lynn, violated G. L. c. 268A, §
19 by appointing his wife, Jean Mazareas (Jean) to two
positionsinwhich she had financial interests. Oneposition
was on atransition team (Team), which the City’s School
Committeealegedly authorized to devel op areorgani zation
plan for the new Superintendent. Jean allegedly received
$600 compensation for her work on the Team. The other
position wasto facilitate asummer curriculum workshop
(Workshop). Based on the hourly rate set by a union
contract, Jean allegedly received atotal of approximately
$8,918.25 for her services on the Workshop. The OTSC
also alleged that Mazareas violated G. L. c. 268A, §
23(b)(3) by making the same two appointments.

Finally, the OTSC alleged that Mazareasviolated
G.L.c. 268A, 8§ 23(b)(3) by participating in adecisionto
transfer Jean from afederally funded position within the
School Department to a similar position on the City’s
payroll (Transfer).

On October 10, 2000, Mazareasfiled an Answer
to the OTSC. A Pre-hearing conference was held on
January 23, 2001. OnApril 6, 2001, the parties submitted
joint Stipulations of Fact (Stipulation). On June 15, 2001,
the parties also stipulated that Mazareas was the
“appointing authority” for the Workshop.

An evidentiary hearing was held on May 4 and
August 22, 2001. After the conclusion of theevidentiary
portion of the hearing, the parties submitted legal briefs
on October 19, 2001. The parties presented closing



arguments before the full Commission on December 19,
2001.Z Deliberations began in executive session on
December 19, 2001.¥

In rendering this Decision and Order, each
undersigned member of the Commission has considered
only thetestimony, evidencein the public record, including
the hearing transcript, and arguments of the parties#

Il. Findings of Fact

1. Asof early 1998, Mazareas was employed as
theAssociate School Superintendent for the City of Lynn.

2. The Associate Superintendent is appointed by
the School Committee upon recommendation of the
Superintendent.

3. As of early 1998, Jean, his spouse, was
employed by the Lynn School Department as a staff
development specialist and her salary and benefits were
federally funded.

The Transfer

4. Mazareas became involved in a grievance
with Jean’s supervisor, Jaye Warry (Warry), in January
1998. The grievance evolved into a dispute between
Warry and Mazareasthat continued through at least May
20, 1998, when Mazareas requested that the
Superintendent, James T. Leonard (Leonard), take
disciplinary action against Warry for filing a false
complaint against Mazareas.

5. Jean believed that the above circumstances
were not “the most comfortable situation” and Mazareas
felt that the whole situation caused stress to him and to
Jean.y

6. In or about March 1998, Mazareas
recommended to Superintendent Leonard that Jean be
transferred from her federally funded position to a
comparable staff position in the School Department on
the City payroll. One of the reasons Mazareas
recommended thetransfer wasthat Warry would no longer
supervise Jean.

7. Inher new position on the City payroll, Jean
reported to, and was supervised by, Mazareas.

8. Mazareasdid not fileawritten disclosurewith
his appointing authority concerning his involvement in
transferring Jean from her federally funded position to
the comparable staff position on the City’s payroll.

The Team

9. The School Committee of the City of Lynn
elected Mazareas Superintendent on May 20, 1998 and

authorized him to assume the position of Superintendent
as of June 6, 1998.

10. Inor about May 1998, the School Committee
authorized Mazareas to create a transition team to
develop areorganization plan (Team).

11. The Team consisted of six people, Jan
Birchenough, Alan Benson, Paula Fee, Tom larrobino
(larrobino), Jean Mazareas and AnitaRassias. Mazareas
asked larrobino, who is the secretary to the School
Committee and the public information officer for al the
public schoolsin the City, to serve on the Team to beits
liaison to the School Committee and to keep the
Committee informed about the progress and efforts of
the Team.

12. Mazareas created the Team® to continue
thework of the Internal Planning Committee, which was
identifying the educational and fiscal heeds of the public
schools at the time that Leonard’s administration as
Superintendent was concluding. Dr. Lusiano “Lege"
Orlandi, who was a consultant to the public schools,
created the Internal Planning Committee in the fall of
1997.

13. Mazareas appointed Jean to the Team,
effective June 8, 1998.7

14. At the time Mazareas made the decision to
appoint Jean to the Team, he knew she would have a
financial interest in being a member of the Team.#

15. Each member of the Team received aweekly
stipend of $200 in addition to his or her regular salary.
On June 23, 1998, Mazareas authorized the members of
the Team to be paid the weekly stipends. The stipends
were effective as of June 8, 1998. Jean received her
stipend towards the end of the school year.

16. Jeanreceived atotal of $600 in compensation
for her work on the Team.

17. Mazareas did not file a written disclosure
with his appointing authority concerning his appointing
Jeantothe Team. Thereisno evidencethat hisappointing
authority made any written determination about his
appointing Jean to the Team.

The Workshop

18. Prior tothe summer of 1998, M azareas made
the decision to appoint Jean to facilitate a curriculum
workshop (Workshop).? The goal of the Workshop was
to align the math, science, and English language arts
curriculawith the Massachusetts Curriculum Frameworks
and the MCAS and to accomplish this goal before the
opening of the school year 1998-1999.
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19. Mazareas, as Superintendent, was the
“appointing authority” for the Workshop.

20. At the time Mazareas made the decision to
appoint Jean to facilitate the Workshop, he knew that she
would receive compensation for her Workshop dutiesin
addition to her yearly compensation as a program
development specialist.%Y

21. Pursuant to the terms of her union contract,
which provided extra pay for work during the summer,
Jean received atotal of approximately $8,918.25 for her
services on the Workshop.

22. On or about July 8, 1998, Mazareas stated
thefollowingin aletter to the School Committee:

Please be advised that in accordance with
Chapter 71, Section 67, of the Massachusetts
Genera Laws,[?] Jean Mazareas is working
part-time during the summer in her position as
Program Specialist in charge of Staff
Development.

The work that she will perform had been
organized and determined prior to my appointment
as Superintendent of Schools.

23. On or about July 9, 1998, Mazareas told
Upton that Jean was not to be paid until Mazareasresolved
the issue with the School Committee and he directed
Upton not to pay her until after July 28, 1998.

24. Jean's pay for the Workshop was delayed
approximately three weeks, but she was paid in August
1998.

25. Mazareas did not file a written disclosure
with his appointing authority before hisdecision to appoint
Jean to the Workshop and did not receive a written
determination from his appointing authority about his
decision to appoint Jean.

[11. Decision

To prove aviolation of G. L. c. 268A, § 19, the
Petitioner must prove the following elements:

(1) amunicipal employee;*
(2) participated;
(3) inaparticular matter;¥

(4) inwhich, to his knowledge,®® a member of
hisimmediate family;1”

(5) had afinancial interest.
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At al relevant times, Mazareas, in his capacity
as Associate Superintendent or as Superintendent was a
“municipa employee” defined in the conflict of interest
law. As such, he was required to comply with G L. c.
268A, 8§ 19.%¥¢ There is no question that Jean was a
member of his “immediate family,” as defined in the
conflict law.

Decisions to appoint Jean to the Team and to
facilitate the Workshop were “particular matters’ as
definedin G. L. c. 268A.

The Team

The issues are whether Mazareas participated
in the particular matters and whether Jean had afinancial
interest in the particular matters. First, the evidence
demonstrates that Mazareas participated in the decision
to appoint Jean tothe Team. The conflict law, in pertinent
part, defines” participate” as“ participatein agency action
or in aparticular matter personally and substantially . . .
through approval, disapproval, decision, recommendation,
the rendering of advice, investigation or otherwise.”
“Appoint” is defined as “to fix by a decree, order,
command, resolve, decision or mutual agreement” or “to
assign, designate, or set apart by authority.”1¥ Mazareas
approved assigning Jean to the Team. Mazareas admitted
that he appointed people to the Team. The School
Business Administrator agreed that M azareas appointed
Jean to the Team. The parties stipul ated that he appointed
her to the Team. &

Notwithstanding thisevidence, Mazareas argues
that he did not appoint Jean to the Team but, rather, she
continued in her School Department duties as a Team
member without any action on his part.2¥ Inlight of the
contrary evidence, we do not find credible Mazareas' or
Jean’s testimony that her work on the Team was only a
continuation of her work on the Internal Planning
Committee which did not involve Mazareas' appointing
her to the Team. Moreover, the Team was different from
the Internal Planning Committee. Unlikethe Committee,
which wasin existenceto servethe prior Superintendent,
the Team was created to assist the new Superintendent,
Mazareas. The Team was paid, while the Internal
Planning Committee was not. Accordingly, we find that
Petitioner has proved, by apreponderance of the evidence,
that Mazareas appointed Jean to the Team. Asaresullt,
he participated in the particular matter of the decision to
appoint her.

The next issue is whether, “to his knowledge,”
Jean had afinancial interest in hisdecision to appoint her
to the Transition Team when he appointed her. Under
the Commission’s precedent, the financial interest for the
purposes of 8 19 may be of any size and may be either
positive or negative so long asit isdirect and immediate
or reasonably foreseeable.?’ Financial intereststhat are
“remote, speculative, or not sufficiently identifiable do



not requiredisqualification.”#

M azareas admitted that at the time he appointed
members to the Team, he knew Jean would have a
financial interest in being on the Team. Team members
were paid and Mazareas participated in the decisions to
pay them, both through verbally asking the School
Committee to allow him to give the Team school funds
and by signing the payroll for the Team. Given his
testimony combined with the evidence about Jean's
compensation for her work on the Team, we find that
Petitioner has proved, by apreponderance of the evidence,
that Mazareas knew that Jean had a reasonably
foreseeable financia interest in his decision to appoint
her to the Team.

Accordingly, we conclude that Petitioner has
proved, by a preponderance of the evidence, that
Mazareasviolated G L. c. 268A, 8 19 by appointing Jean
to the Team.

The Workshop

Again, the first issue is whether Mazareas
participated in the decision to appoint Jean to the
Workshop. Mazareas stipulated to being the “ appointing
authority” for the Workshop so he was in a position to
“personally and substantially” approve or recommend the
decision to appoint her.

Mazareas admitted that he invited people to be
part of theWorkshop. Exhibit 19A, whichistheApril 8,
1998 memorandum from Mazareas to “ Selected
Secondary Personnel,” states, “The purpose of this
meeting is to give the invited potential workshop
participants an overview of the work that must be done.
..." The memorandum also indicates that a copy of the
memo was sent to Jean. Exhibit 19B alsorefersto“invited
participants.” Stephen Upton, the School Business
Administrator, testified credibly that M azareas appointed
people to the Workshop.2 The Stipulation states that
Mazareas appointed Jean. In light of this evidence, we
do not find credible Mazareas' or Jean’s contrary
testimony that her work on the Workshop was only a
continuation of her duties under her contract and did not
involve Mazareas participationinthedecisionto approve
her being in the Workshop.

Mazareas knew that Jean had afinancial interest
in the decision to be appointed to the Workshop. He
knew, at the time of appointment, that people would be
paid to be in the Workshop because their employment
agreements required additional compensation for this
work. More specifically, Jean’s contract required
additional compensation for summer work. Mazareas
admitted that it was his understanding that they would be
paid. Accordingly, wefind that Petitioner has proved, by
apreponderance of the evidence, that Mazareas violated
8§ 19 by participating in the decision to appoint Jean to the

Workshop.

As noted above, § 19(b)(1) states that “it shall
not be a violation . . . if the municipal employee first
advises’ hisappointing authority “and receivesin advance
awritten determination made’2' by his appointing authority
that the financial interest is not so substantial as to be
deemed likely to affect the integrity of the municipal
employee's services which the municipality may expect
from him. For the following reasons, we conclude that
Mazareas failed to avail himself of this exemption.%

First, the letter Mazareas wrote to the School
Committee, dated July 8, 1998, was presented to the
School Commiittee after he participated in the relevant
particular matters. Next, the letter does not completely
disclose his participation. Although the letter says that
“the work” had been organized/determined prior to his
precise appointment as Superintendent,?” the letter does
not disclose hisinvolvement in organizing or determining
the work when he was the A ssociate Superintendent and
hisrole in appointing Jean to the Workshop or the Team.
Finally, there is no evidence that he received a written
determination back from the School Committee.
Accordingly, wefind that July 8, 1998 | etter to the School
Committee does not constitute a disclosure and
determination under § 19(b)(1).

Section 23(b)(3)

Toproveaviolationof G L. c. 268A, § 23(b)(3),
Petitioner must provethe following elements:

(1) amunicipal employee;

(2) who, knowingly, or with reasonto know, acted
in amanner;

(3) which would cause a reasonable person,
having knowledge of the relevant circumstances, to
conclude;

(4) that any person can improperly influence or
unduly enjoy hisfavor in the performance of his official
duties, or that heislikely to act or fail to act asaresult of
kinship, rank, position or undueinfluence of any party or
person.&

The Transfer

Mazareas recommended transferring his wife
from her federally funded position to a position on the
City’s payroll. The issue is whether Petitioner has
demonstrated, by a preponderance of the evidence, that
M azareas knew or had reason to know that he was acting
“in a manner which would cause a reasonable person,
having knowledge of the relevant circumstances, to
concludethat [Jean] . . . unduly enjoy[ed] hisfavor inthe
performance of hisofficia duties, or that he [was] likely
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to act or fail to act as aresult of kinship.”

In uphol ding the Commission’sinterpretation of
§ 23(b)(3), the Supreme Judicial Court concluded:

We have . . . noted that the purpose of
the statute ‘was as much to prevent giving the
appearance of conflict asto suppressall tendency
towrongdoing.’ ... The commission has stated
that ‘[s]ection 23(b)(3) is concerned with the
appearance of aconflict of interest asviewed by
the reasonable person,’ not whether preferential
treatment was given. . . . The commission has
chosen to interpret this statute as a prophylactic
measure, and the language of the statute accords
with itsinterpretation.%/

The Commission’s precedent has concluded that “acting
in amanner” refers to the taking of official action as a
public employee® “The Commission . . . evaluate[s)
whether the public employeeispoised to act in hisofficial
capacity and whether, due to his private relationship or
interest, an appearance arises that the integrity of the
public official’s action might be undermined by the
relationship or interest.”3Y

The fact that Mazareas knew that he was
recommending transferring his wife shows that he was
aware of kinship when he acted.22 The additional fact
that hewasinvolved in adisputewith hiswife's supervisor
inthefederally funded position also showsthat therewere
other circumstances, upon which a reasonable person
could conclude, which could have affected his decision
to transfer Jean. Both Mazareas and Jean testified that
they were uncomfortable about hisworking relationship
with her supervisor, that the situation caused stress to
him and to Jean, and that these circumstances motivated
her transfer. Under these circumstances, a reasonable
person could conclude that he acted (on the
recommendation to transfer) as a result of kinship or
that Jean unduly enjoyed his favor in Mazareas'
performance of that official duty.

A written disclosure of “the facts which would
otherwise lead to such a conclusion” makes it
unreasonabl e to so conclude that the public official was
acting“inamanner . ..."” But, such adisclosure must be
made " inwriting to hisappointing authority . . .” inadvance
of theaction.®¥ Here, thereisno evidence that Mazareas
provided a written disclosure to the School Committee,
his appointing authority,® prior to recommending to the
Superintendent that Jean betransferred. Theonly written
disclosure in the record is his March 23, 1998
memorandum, after Mazareas first recommended that
Jean be transferred, to the then Superintendent, James
T. Leonard. The memorandum said that Leonard had
orally approved the transfer in early March and
recommended to Leonard that the transfer should be
madeimmediately. Moreover, the partieshave stipul ated
1054

that Mazareas did not provide a § 23(b)(3) disclosure.

Accordingly, we conclude that the Petitioner has
proved, by a preponderance of the evidence, that
Mazareasviolated 8 23(b)(3) with respect to the Transfer.

The Appointments to the Team
and theWorkshop

We have said that the same conduct may be
deemed to violate both 88 19 and 23(b)(3).%¥ We have
also consistently advised governmental officialsthat they
should file a § 23(b)(3) disclosure to avoid violating §
23(b)(3) when acting on matters of interest (but not of
financial interest under § 19) to immediate family
members.3¥

Although there is evidence that Jean's area of
expertise and prior involvement in the Internal Planning
Committee supported Mazareas' decision to appoint her
to the Team and the Workshop, areasonabl e person under
these circumstances must also consider facts that Jean
was Mazareas wife and the financial interest shehad in
each decision.

Because the language of § 23(b)(3) includesthe
phrase having knowledge of the relevant circumstances,”
our analysis must be fact specific and the conclusion
limited to the facts. Here, the determination is whether,
having knowledge of the relevant facts about the Team
and Workshop, including Jean’sfinancial interestsin the
work for both, and Jean’ s pre-existing responsibilitiesand
gualifications, a reasonable person could conclude that
Mazareas knowingly or with reason to know was likely
toact or fail to act asaresult of kinship by appointing his
wifeto these paid positions.

Again, § 23(b)(3) is concerned about a conflict
of interest “‘as viewed by the reasonable person,” not
whether preferential treatment was given.”s” We
conclude that the facts of kinship coupled with Jean’'s
financial interest in both appointments are sufficient
together to prove that M azareas knowingly or with reason
to know “act[ed] in a manner which would cause a
reasonable person . . . to conclude that . . . [he was]
likely toact . . . asaresult of kinship . . . .”

Although the parties have stipulated that
Mazareas did not file adisclosure under § 23(b)(3) with
respect to his appointing Jean to the Team and to the
Workshop, there is the issue of whether the July 8, 1998
letter from Mazareasto the School Committee constitutes
a8 23(b)(3) disclosure. Asdiscussed above with respect
to 8 19, theletter was presented to the School Committee
after he made both appointments. Moreover, the letter
disclosed facts about only the Workshop. Asnoted above,
the purpose of the § 23(b)(3) disclosure is to give the
appointing authority an opportunity “to review thesituation
and take whatever steps he may deem to be appropriate



to protect the public interest.”

Thus, we conclude that M azareas has not proved,
by apreponderance of the evidence, that the July 8, 1998
letter constituted adisclosurefor purposesof § 23(b)(3).&
Accordingly, we conclude that Petitioner has proved, by
apreponderance of the evidence, that Mazareas violated
§ 23(b)(3) by appointing Jean to the Team and by
appointing her to the Workshop.2

IV. Conclusion

In conclusion, Petitioner has proved by a
preponderance of the evidence that James Mazareas
violated G. L. c. 268A, 8§ 19 on two occasions by
participating in adecisionsinwhich hiswife had financial
interests: the decision to appoint Jean to the Team and
the decision to appoint her to the Workshop. The
Petitioner has also proved by a preponderance of the
evidence that James Mazareas violated § 23(b)(3) on
three occasions: by officially acting with respect to the
appointments to the Team and the Workshop, and his
recommendation about the Transfer.

V. Order

Pursuant to the authority granted it by G L. c.
268B, 84(j), the Commission may imposeacivil penaty
of up to $2,000 for each violation of G. L. c. 268A. We
consider mitigating and exacerbating factorsin determining
civil penalties® Here, Mazareas disclosed in writing to
the School Committee, albeit after the fact, that Jean was
on the Workshop and he took steps to forestall her
payments for the Workshop. We also note that the
evidence does hot suggest that Jean was not qualified to
serve on the Team or the Workshop. We also consider,
however, that Jean received approximately $9,518.25
additional compensation asaresult of her servicesonthe
Team and the Workshop and that the conflict law provided
aclear way for himto have obtained approval, in advance,
from hisappointing authority.

Considering these circumstances, we order
James Mazareas to pay $2.500.00 (two thousand, five
hundred dollars) to the State Ethics Commission within
thirty days of hisreceipt of thisDecision and Order. This
civil penalty consistsof $1,000 for each violation of G. L.
c. 268A, 8§ 19 by his participating in the decision to appoint
Jean to the Team and the decision to appoint her to the
Workshop. We declinetoimposeacivil penalty inthese
circumstances for the violations of § 23(b)(3) where the
violationsare based on the samefacts. Finally, weimpose
a $500 civil penalty for his violation of § 23(b)(3) with
respect to the Transfer.

DATE: January 31, 2002

Y930 CMR 8§ 1.01(1)(a) et seq.

2930 CMR § 1.01(9)(e)(5).
G L. c. 268B, § 4(i); 930 CMR § 1.01(9)(m)(1).

4Counsel for Petitioner was not involved in any way in the
Commission’sdeliberations.

5The Presiding Officer found both Jean’s and Mazareas' testimony
on these points to be credible.

Y arrobino, whose testimony the Presiding Officer found credible,
testified that Mazareas put together the Team. In addition, Mazareas
stated in the Stipulation and in his Answer to the OTSC that the
School Committee authorized him to create the Team.

Z'stephen Upton, School BusinessAdministrator for the Lynn Public
Schools, whom the Presiding Officer found credible, testified that
Mazareas appointed Jean to the Team. Although Mazareas denied
that he decided who would be on the Team, he conceded at the
hearing, after referring to his prior sworn deposition, that he testified
in his deposition that he" picked [ Team members] individually.” He
also adopted his deposition testimony about “Jean being on the
committee, and . . . that she was on the committee for two or three
weeks.”

YMazareas admitted this fact in his testimony during the hearing.
[Q. ... So you admit that you were the one who determined
compensation, and you knew that your wife was a member of this
transition team would have afinancial inthismatter - - interest inthis
matter; isthat true? A. (No verbal response.) Q. If you could just
respond verbally? A. Yes, yes.] Healso admitted that he made the
decision about what stipend the Team members would receive and
that members of the Transition Team were not paid until he verbally
asked the School Committee to allow him to give the Team school
funds.

YExhibit 18A is amemorandum dated April 8, 1998 from Mazareas
to Selected Secondary Personnel, including Jean, about ameeting for
invited Summer Workshop participants. Mazareasal so signed Exhibit
20A, dated June 2, 1998, which describes the Workshop and includes
Jean along with othersin alist describing the estimated time and pay
for the participants in the Workshop. Stephen Upton, the School
BusinessAdministrator, testified that Mazareas* approved thelisting
of people[to serve on theWorkshop] asageneral course of business.”

10T he parties so stipulated.

Whe admitted in his testimony that it was his understanding when
“he started this process’ that Jean would be compensated for the
Workshop.

L2l 7 school district shall [not] (i) employ amember of theimmediate
family of a superintendent . . . unless written notice is given to the
school committee of the proposal to employ or assign such person at
least two weeks in advance of such person’s employment or
assignment. Asused in this section, ‘immediate family’ shall have
the meaning assigned by subsection (€) of section one of chapter two
hundred and sixty-eight A.” G.L.c. 71, §67.

13 Municipal employee, aperson performing servicesfor or holding
an office, position, employment or membership inamunicipal agency,
whether by election, appointment, contract of hire or engagement,
whether serving with or without compensation, on a full, regular,
part-time, intermittent, or consultant basis, .. ..” G L. c. 268A, §
1(9).
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L4 participate, participate in agency action or in a particular matter
personally and substantially asastate, county or municipal employee,
through approval, disapproval, decision, recommendation, the
rendering of advice, investigation or otherwise.” G.L.c. 268A, §1(j).

L5 particular matter, any judicial or other proceeding, application,
submission, request for a ruling or other determination, contract,
claim, controversy, charge, accusation, arrest, decision, determination,
finding,....” G L.c.268A, §1(k).

1%The term “knowledge” is not defined in c. 268A. “Knowledge”
has been defined as “an awareness or understanding of a fact or
circumstance.” Black's Law Dictionary, Seventh Edition. Also defined
as, “thefact or condition of possessing within mental grasp through
instruction, study, research, or experience one or more truths, facts,
principles, or other objects of perception.“ Webster’s Third New
International Dictionary, 1993.

17« mmedi ate family, the employee and his spouse, and their parents,
children, brothersand sisters.” G. L. c. 268A, § 1(e).

18 Except as permitted by paragraph (b), a municipal employee
who participates as such an employee in aparticular matter in which
tohisknowledge. . . hisimmediatefamily . . . hasafinancial interest,
shall be punished by afine of not more than three thousand dollars or
by imprisonment for not more than two years, or both.

(b) It shall not be a violation of this section (1) if the
municipal employee first advises the official responsible
for appointment to his position of the nature and
circumstances of the particular matter and makes full
disclosureof such financial interest, and receivesin advance
a written determination made by that official that the
interest is not so substantial as to be deemed likely to
affect the integrity of the services which the municipality
may expect from the employee.” G L. c. 268A, § 19.

Lhnebster’'s Third New International Dictionary, 1993.

2 the Stipulation, Mazareas stipulated, through his attorney, that
he appointed Jean to the Team and to the Workshop. During the
evidentiary hearing on May 4, 2001, counsel for Mazareas attempted,
for the first and only time, to retract the stipulations about those
appointments. Instead, Mazareas further stipulated to being the
“appointing authority” for only the Workshop. Other evidence, as
noted above, demonstrated that Mazareas appointed Jean to the
Team. Moreover, counsel for Mazareas did not, either in hisbrief or
during closing argument, continue to pursue the validity of the
Stipulation. Considering the circumstances the parties described
during the hearing about how they entered into the Stipulation, we
decided toweigh the Stipulationinlight of all supporting and contrary
evidence, rather than give the Stipulation preclusive effect as to
contrary evidence. See Letherbee Mortgage Company, Inc. v. Cohen,
37 Mass. App. Ct. 913, 916-17 (1994) and compare Crittenton
Hastings House of the Florence Crittenton League v. Board of Appeal
of Boston, 25 Mass. App. Ct. 704, 713 (1988).

2jithout citi ng to the record, Respondent states in his brief, “In
June 1998, Dr. Mazareas wife, Jean, was selected to becomeamember
of thetransition team because of her expertisein staff development.”
If this were true, it would seem to undercut his argument that her
being a member of the Team was a continuation of her work on the
Internal Planning Committee.

2IEC.COI-84-96; EC-COI-84-98(“ Wherethereis knowledge of the
existence of private interests, and where it is obvious or reasonably
foreseeable that one’s private interests will be affected by one’s

1056

official actions, then the provisions of § 19 are applicable.”). See
also Inre Khambaty, 1987 SEC 318; Inre Geary, 1987 SEC 305; In
re Cellucci, 1988 SEC 346; In re Cassidy, 1988 SEC 371; In re
McMann, 1988 SEC 379.

2ZIGrahamv. McGrail, 370 Mass. 133, 139 (1976) (“ The Legislature
in § 19(b) recognized that it might be proper to exempt some remote
and inconsequential financial interests.”); EC-COI-89-19.

2500 note 9 supra.
ZEmphasis added.

2The burden of proving whether Mazareas complied with the
requirements of the § 19(b)(1) disclosure and written determination
restswith Mazareas. SeelnreHebert, 1996 SEC 800, 811-812 and
authorities cited therein.

2The School Committee elected him Superintendent on May 20,
1998 and authorized him to assume the position as of June 6, 1998.

2gection 23(b)(3) of G. L. c. 268A provides, in pertinent part:

No current . . . employee of a. . . municipal agency shall
knowingly, or with reason to know: . . . act in a manner
which would cause areasonabl e person, having knowledge
of therelevant circumstances, to conclude that any person
can improperly influence or unduly enjoy hisfavor in the
performance of hisofficial duties, or that heislikely to act
or fail to act asaresult of kinship, rank, position or undue
influence of any party or person. It shall be unreasonable
to so concludeif such officer or employee hasdisclosedin
writing to his appointing authority . . . the facts which
would otherwise lead to such a conclusion.

PIscaccia v. Sate Ethics Commission, 431 Mass. 351, 359 (2000)
(emphasis added; citations omitted).

2 re Flanagan,1996 SEC 757, 763.

3U)d. Seealso In re Hebert, 1996 SEC, 800, 810 (§ 23(b)(3) applies
where apublic employee does, or may perform, actionsin hisofficial
capacity which will affect a party with whom he has a significant
private relationship).

2/5ee note 31, supra.

3 reHebert, 1996 SEC 800, 811 (“ The disclosure servesto let the
public know the relevant facts and permits the appointing authority
to review the situation and take whatever steps he may deem to be
appropriate to protect the public interest.”)

2/ A ssoci ate superintendents are appointed by the School Committee
upon the recommendation of the superintendent.

BIPEL 97-2 (concludes that decision to approve changes to teacher
eligibility list when daughter had afinancial interest in that particular
matter “ al so suggests aviolation of § 23(b)(3)” because areasonable
person, knowing the relevant circumstances, could conclude that the
subject participated to benefit her daughter and that she could be
unduly influenced in the performance of official duties. “ Thus, there
is reasonable cause to believe that you violated § 23(b)(3).”). See
also EC-COI-93-17 (a selectman, who is also ateacher in histown,
isprohibited under § 19 from participating in the appointment of the
town manager because it will determine whether the town manager



continuesin on-going union negotiations about the teacher’s contract
and, to the extent 8 19 does not prohibit his participation, he will be
required to file awritten disclosure under § 23(b)(3)).

Hlsee e.g., EC-COI-96-2.
3l/see note 29 supra.
38/See In re Hebert, 1996 SEC 800, 811-812.

3\We note that G. L. c. 268A, § 23(d) provides, “Any activity
specifically exempted from any of the prohibitions in any other
section of this chapter shall also be exempt from the provisions of
thissection.” Mazareas did not seek nor obtain an exemption under
§19(b)(1) for his participation in the decision to appoint Jean to the
Team or for his participation in the decision to appoint Jean to the
Workshop. Obtaining such an exemption under § 19(b)(1) would
have also constituted a 8 23(b)(3) disclosure for the same set of
relevant facts. This statutory relationship further supports our
conclusion that a8 23(b)(3) violation may occur under the samefacts
asa§19violation.

4sSee e.g., In re Khambaty 1987 SEC 318 (no fine imposed,
Respondent’s actions were adverse to his wife, “relatively minor
violation”); In re McMann 1988 SEC 379 ($10,000 fine; School
Committee member violated §8 20 and 19 by selling more than $12,000
worth of doughnuts to school and voting to approve improper
payments); Inre Griffin 1988 SEC 383 ($500 finefor § 13 violation
(county analog to § 19) for voting to approve fund transfer request
that included a salary increase for his son); Inre Cellucci 1988 SEC
346 ($1000 fine; although Commission acknowledged that the
maximum could have been $6000 for three violations, Respondent’s
legitimate motives for participating mitigated his desire to protect
hisfamily).

COMMONWEALTH OF MASSACHUSETTS
STATE ETHICS COMMISSION

SUFFOLK, ss.COMMISSION ADJUDICATORY
DOCKET NO. 641

IN THE MATTER
OF
BRIAN PEDRO
Appearances: Karen Beth Gray, Esq.
Counsel for Petitioner
Commissioners: Wagner, Ch., Cassidy,
Roach, Dolan

Commissioner Christine M.
Roach, Esqg.

Presiding Officer:

RULING ON PETITIONER'S MOTION
FOR A SUMMARY DECISION

l. Background

This matter arises from the alleged failure of

Respondent Brian Pedro (“Pedro”), the Press Secretary
for the Massachusetts Bay Transportation Authority, to
file his Statement of Financial Interests (“SFI") for
calendar year 2000 in accordance with  G.L. c. 268B
and 930 CMR 2.00.

Pedro was required to file his SFI by May 1,
2001 andfailedtodo so. OnMay 4, 2001, the Commission
sent a Formal Notice of Lateness (“Formal Notice”) to
Pedro, which was returned by the Post Office marked
“unclaimed.” On June 1, 2001, the Suffolk County
Sheriff’s Department served a Formal Notice on Pedro.
This Formal Notice advised Pedro that his SFI had not
been filed and was, therefore, delinquent and further, that
failure to file such an SFI within ten (10) days would
result in civil penalties. Therefore, Pedro’s SFlI was
required to befiled by June 11, 2001. Pedrofailedtofile
his SFI by June 11, 2001.

On June 12 and June 25, 2001, the Commission
sent Pedro warning letters advising Pedro that an SFI
had not been filed and was, therefore, delinquent and
further, that failureto file such an SFI would resultin civil
penalties. Pedrofailedtofilehis SFl inresponsetothese
warning letters. On August 8, 2001, the Commission
found reasonable cause to believe that Pedro violated
G.L. c. 268B, § 5(g), and by majority vote authorized the
initiation of adjudicatory proceedings. Petitioner filed an
Order to Show Cause (“OTSC") on October 16, 2001.

When Pedro failed to answer the OTSC, or
respond in any way to the adjudicatory proceeding,
Petitioner filed aMotion for a Summary Decision dated
November 13, 2001. On December 5, 2001, the Hearing
Officer, Commissioner Christine Roach, issued an Order
requiring Pedro to show cause why a summary decision
should not be entered against him by filing hisAnswer by
December 17, 2001. Pedro did not file an Answer by
that date. At its meeting on December 19, 2001, the
Commission considered and deliberated upon, Petitioner’s
Motion for aSummary Decision. To date, Pedro has not
filed his SFI for calendar year 2000.

M. Decision

In deciding asummary decision motion where a
respondent has failed to respond to allegations set forth
in an OTSC, the Commission may find arespondent has
violated the law and weigh the seriousness? of that
violation in determining the appropriate penalty.?

The Commission concludes that Pedro hasviolated G.L.
c. 268B, 85 by failingtofilehis SFI. Accordingly, where
Pedro hasfailed to formally answer, or otherwise respond
to these adjudicatory proceedings, pursuantto GL. ¢ 268B,
84(j)(3), the Commission may impose amaximum civil
penalty of $2,000 for each violation of c. 268B. The
Commission has previously imposed civil penalties for
violations stemming from arespondent’slack of response
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to the Commission’s adjudicatory proceedings.® The
penalty for non-filing of an SFI, as established by the
Commission, is$2,000.4

1. Order

The Petitioner’sMotion for aSummary Decision
is GRANTED. Pursuant to the authority granted it by
G.L. c. 268B, § 4(j), the Commission ORDERS
Respondent Brian Pedro to:

1. Filean SFl for calendar year 2000 within seven
(7) days of receipt of thisRuling; and

2. Pay acivil penalty of Two Thousand Dollars
($2,000) to the Commission withinthirty (30) days
of receipt of thisRulingfor violating GL. c. 268B,
§5for failing tofilean SFI.

V. Notice of Right to Appeal
Respondent is notified of hisright to appeal this
Ruling pursuant to G.L. c. 268B, § 4(k) by filing apetition

in Superior Court within thirty (30) days of the issuance
of thisdecision.

DATE: January 18, 2002

Ysee Opinion of the Justices to the Senate, 375 Mass 795, 807 (1978)
(thefiling of financial interest statementsby public officials, employees
and candidatesrationally related to the achievement of thelegitimate
goal of assuring the people of impartiality and honesty of public
officials).

2Z%ee |n the Matter of Thomas H. Nolan, 1989 SEC 361.

¥/See Nolan, 1989 SEC 361 ($2,000 penalty imposed with summary
decision order based on respondent’s failure to answer adjudicatory
proceedings).

#The Commission has established the fol lowing schedule of penalties
for SFls filed more than ten (10) days after receipt of a Formal
Notice:

1-10 days delinquent: $ 50
11-20 days delinquent: $ 100
21-30 days delinquent: $ 200

31 daysor moredelinquent: $ 500
Non-filing: $2,000
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COMMONWEALTH OF MASSACHUSETTS
STATE ETHICS COMMISSION

SUFFOLK, ss.COMMISSION ADJUDICATORY
DOCKET NO. 656

IN THE MATTER
OF
OMER H. RECORE, JR.

DISPOSITION AGREEMENT

This Disposition Agreement is entered into
between the State Ethics Commission and Omer H.
Recore, Jr. pursuant to Section 5 of the Commission’s
Enforcement Procedures. ThisAgreement constitutes a
consented-to final order enforceable in Superior Court,
pursuant to GLL. c. 268B, 84()).

On September 12, 2001, the Commissioniinitiated,
pursuantto GL. c. 268B, 84(a), apreliminary inquiry into
possible violations of the conflict of interest law, G.L. c.
268A, by Recore. The Commission has concluded its
inquiry and, on December 19, 2001, found reasonable
causeto believe that Recoreviolated GL. c. 268A, 8819
and 23(b)(3).

The Commission and Recore now agree to the
following findings of fact and conclusionsof law:

Findings of Fact

1. Recore has been a member of the Milford
police force for 28 years. He was promoted to sergeant
in 1986.

2. Onthemorning of December 5, 2000, Recore’'s
wife, Elaine Recore, was involved in a motor vehicle
accident at theintersection of Haven Street and Purchase
Street in Milford. She and the other driver exchanged
information. After the accident, Elaine Recore contacted
her insurer, who advised that she have a police report
prepared.

3. The afternoon of December 5, 2000, Elaine
Recoretold her husband that she had been in an accident,
and that the insurance company had advised her to have
apolice report prepared. When each driver involved in
the accident realized that they did not have enough
information to complete their accident report, each
contacted the other. Sergeant Recoretold both operators
that he would assist them in getting the information they
needed, prepare the police report, and supply each of
them with a copy.

4. On December 6, 2000, Sergeant Recore
prepared an officia policereport for the accident involving
his wife. The description of the accident in Sergeant
Recore’sreport, based on information from hiswife and



the other operator, contains mitigating factors concerning
the degree of Ms. Recore’s fault for the accident. The
report notes (i) that traffic was heavy, (ii) that hiswife's
view was obscured by a school bus, (iii) that his wife
checked left and checked right before attempting to
execute the turn onto Purchase Street, (iv) that a car
(whichwasnot involved inthe collision) was approaching
from the south at ahigh rate of speed, and (v) that it was
believed that neither his wife nor the driver of the other
car involved in the accident was speeding.

5. Sergeant Recore wrote the report based on
the account of the accident he had received from his
wife and the other operator on December 5, 2000.
Sergeant Recore nowhere in the report indicates his
relation to Elaine Recore.

6. On December 11, 2000, Sergeant Recore
amended the report to include the estimates of the cost
of repairsto both vehicles. At the suggestion of asuperior
officer, Sergeant Recore also noted in the report that it
was prepared the day after the accident. That superior
officer told Sergeant Recore that preparing accident
reports for accidents involving family members was
“probably not a suggested practice.”

7. Elaine Recore's insurer determined that she
was at fault for the accident, and assessed a surcharge,
to bein effect for six years, totaling approximately $1,350
over those six years. Elaine Recore has appealed the
finding of fault to the Division of Insurance, where her
appeal ispending.

8. The Milford Police Department in 2002
assigned another officer to investigate Ms. Recore's
accident, and to file a report with the Registry of Maotor
Vehicles superseding Sergeant Recore' sreport. Thetext
of that report corroborates in all material respects the
report prepared by Sergeant Recore.

Conclusionsof Law

9. Section 19 of G.L. ¢. 268A prohibits municipal
employeesfrom participating personally and substantially
intheir official capacity in particular mattersinwhich, to
their knowledge, they or their immediate family members
have afinancial interest.

10. Recorewasandisamunicipal employee, as
that termisdefined in GL. c. 268A, 81.

11. Elaine Recore is a member of Recore’s
immediatefamily, asthat termisdefinedin GL. c. 268A,
81.

12. The preparation of a police report regarding
amotor vehicle accident for submission to the Registry
of Motor Vehiclesis a particular matter.

13. Sergeant Recore participated personally and
substantially in that particular matter by drafting theinitial
official policereport.

14. Elaine Recore had afinancial interest in the
preparation of the police report. The preparation of the
report was required by her insurer in order to process
her claim. Moareover, but for the pending submission of a
new report by the Milford police department, the report
would likely have been introduced into evidence in Ms.
Recore’s appeal of the surcharge approximating $1,350
levied by her insurer. Ms. Recore hasafinancial interest
in the outcome of that appeal .

15. Recore knew of these financial interests
when he prepared the original and amended policereports.

16. Therefore, by drafting the police report
regarding his wife's automobile accident, Recore
participated personally and substantially in a particular
matter in which, to hisknowledge, hiswife had afinancial
interest, thereby violating §19.

Resolution

Inview of theforegoing violationsof GLL. c. 268A
by Recore, the Commission hasdetermined that the public
interest would be served by the disposition of this matter
without further enforcement proceedings, on the basis of
the following terms and conditions agreed to by Recore:

(1) that Recore pay to the Commission the sum
of $1,000 as acivil penalty for violating GL. c.
268A, §19; and

(2) that Recore waive al rights to contest the
findings of fact, conclusions of law and terms
and conditionscontained inthisAgreement inthis
or any other related administrativeor judicial
proceedings to which the Commissionisor may
be a party.

DATE: March 20, 2002
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Lt. Raymund Rogers
99 West Center Street
West Bridgewater, Massachusetts 02379-1798

PUBLIC ENFORCEMENT LETTER
Dear Lieutenant Rogers:

Asyou know, the State Ethics Commission has
conducted apreliminary inquiry into allegationsthat you
violated the state conflict of interest law, General Laws
c. 268A, by asking a subordinate to provide private
transportation for your family members. Based on the
staff’sinquiry (discussed bel ow), the Commission voted
on January 31, 2002, that there is reasonable cause to
believethat you violated the state conflict of interest law,
GL. c. 268A, 823(b)(2) and 823(b)(3).

For the reasons discussed bel ow, the Commission
does not believe that further proceedings are warranted.
Instead, the Commission has determined that the public
interest would be better served by bringing to your
attention, and to the public’s attention, the factsrevealed
by the preliminary inquiry, and by explaining theapplication
of thelaw to thefacts, with the expectation that thisadvice
will ensure your understanding of and future compliance
with these provisions of the conflict-of-interest law. By
agreeing to this public letter as a final resolution of this
matter, you do not admit to the facts and law discussed
below. The Commission and you have agreed that there
will be no formal action against you in this matter and
that you have chosen not to exercise your right to ahearing
before the Commission.

l. Discussion

You are a West Bridgewater police lieutenant
and second-in-command in the department. Inyour officia
capacity, you participate in hiring recommendations and
salary increases concerning subordinate employees; you
serve as the overall supervisor and direct supervisor on
weekend shifts; and you assign shifts to subordinate
officersand participatein disciplinary matters.

On several occasions over a period of
approximately ayear and ahalf, you asked asubordinate
police employee to perform several personal errands
involving private transportation for your family members.
Therequeststook place at the police station during normal
working hours. These errands were performed on town
time, using an unmarked policevehicle. Each errand took
about 15 to 20 minutes for a distance of a few miles
round trip. You did not order the subordinate to perform
these errands, nor did you expressly invoke your lieutenant
position when making the requests. The subordinatedid
not feel forced to perform the errands, but he
acknowledged that the requests came from you as his
supervisor, and therefore, he complied. You did not have
any private family, business or socia relationship with
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this employee or history of doing favors for each other
that would provide apersonal reason for him doing these
favors for you. You did not disclose to your appointing
authority that you were making these requests prior to
making them.

As a police lieutenant, you are a municipal
employee asthat term isdefined in GL. c. 268A, §1(g).
As such, you are subject to the conflict of interest law
GL.c. 268AY generally and, in particul ar for the purposes
of thisdiscussion, to §23 of that statute.

Section 23 is the “code of conduct” section of
the conflict-of-interest law. Section 23(b)(2) prohibits
any municipal employeefrom knowingly, or with reason
to know, using or attempting to use hisofficial positionto
securefor anyone an unwarranted privilege of substantial
valuewhichisnot properly availableto similarly situated
individuals. Section 23(b)(3) prohibits a municipal
employee from knowingly, or with reason to know, acting
in amanner which would cause areasonable person, with
knowledge of the relevant facts, to conclude that anyone
canimproperly influence or unduly enjoy hisfavor inthe
performance of official duties, or that heislikely to act or
fail to act as aresult of kinship, rank, position or undue
influence. This subsection’s purpose is to deal with
appearances of impropriety and, in particular, appearances
that public officials have given people preferential
treatment. Section 23(b)(3) goes on to provide that the
appearance of impropriety can be avoided if the public
employeedisclosesinwriting to his appointing authority
all of the relevant circumstances which would otherwise
create the appearance of conflict. The appointing
authority must maintain that written disclosureasapublic
record.

There is reasonable cause to believe that you
violated §23(b)(2) by asking your subordinateto perform
severa personal errands for you. Where you were the
supervisor and had the ability to and did take action
concerning thetermsand conditions of your subordinate’s
employment (such as shift determinations), your requests
for private errands constituted a use of your position. In
the absence of a private family, business or social
relationship with the subordinate, some history of
reciprocity, or some other countervailing factor, it seems
reasonabletoinfer that your subordinate did these personal
favorsfor you because you, as his supervisor, asked him
to. Your ability to ask for personal favors under these
circumstances was a special advantage or privilege.
There was no justification for such request, such as an
emergency either at the police department or in your
personal family situation. Nor, as just noted, was there
anything about your private relationship or history with
the subordinate that would justify such requests.
Therefore, asking for such favors under these
circumstances was an unwarranted privilege.

Having a subordinate provide private



transportation servicesfor asupervisor’sfamily members
isof significant value (i.e., not deminimis), both monetarily
(exceeding $50 in taxicab costs) and intangibly, as it
provided you with an on-call private transportation service
for your family. There is no town ordinance or other
policy that would make these types of private favors
properly availableto othersin your type of situation.

In addition, there is reasonable cause to believe
that you violated 823(b)(2) by asking your subordinate to
perform personal errandsfor you on municipal timeusing
public resources. The Commission hasconsistently held
that the use of public resources of substantial value ($50
or more) for a private purpose not authorized by law
amountsto the use of one's official position to secure an
unwarranted privilege. Theseresourcesincludeapublic
employee'stime on the public payroll and the use of public
vehicles.

There is aso reasonable cause to believe that
you violated §23(b)(3) by intermingling your public and
private dealingswith asubordinate. By asking for private
favors from a subordinate while supervising that
subordinate, you acted in amanner which would cause a
reasonabl e person knowing these facts to conclude that
the subordinate might unduly enjoy your favor in the
performance of your official duties as his supervisor.
Therefore, there is reasonabl e cause to believe that you
violated 823(b)(3). Moreover, you did not make the
relevant disclosure that would have kept the appearance
problem from arising.

1. Disposition

TheCommissonisauthorized to resolveviolations
of GL. c. 268A with civil penalties of up to $2,000 for
each violation. The Commission chose to resolve this
casewith apublic enforcement letter rather thanimposing
afine because it believes the public interest would best
be served by doing so. The Commission wants to make
clear that public employeesin supervisory positions must
be mindful that even occasional requeststo subordinates
for personal favors, evenif thereisno explicit invocation
of the superior’sposition or intent to coerce, nevertheless
may violate the conflict of interest law because of the
highly exploitable supervisor/subordinate rel ationship.

Based upon its review of this matter, the
Commission has determined that your receipt of thispublic
enforcement letter should be sufficient to ensure your
understanding of and future compliance with the conflict
of interest law.

This matter is now closed.

DATE: March 21, 2002

YA copy of GL. c. 268A is attached for your information.

COMMONWEALTH OF MASSACHUSETTS
STATE ETHICS COMMISSION

SUFFOLK, ss.COMMISSION ADJUDICATORY
DOCKET NO. 657

IN THE MATTER
OF
ROSS A. ATSTUPENAS

DISPOSITION AGREEMENT

This Disposition Agreement is entered into
between the State Ethics Commission and Ross A.
Atstupenas pursuant to Section 5 of the Commission’s
Enforcement Procedures. ThisAgreement constitutes a
consented-to final order enforceable in Superior Court,
pursuant to GLL. c. 268B, 84()).

On October 16, 2001, the Commission initiated,
pursuantto GL. c. 268B, 8§4(a), apreliminary inquiry into
possible violations of the conflict of interest law, GL. c.
268A, by Atstupenas. The Commission has concluded
itsinquiry and, on December 19, 2001, found reasonable
cause to believe that Atstupenas violated G.L. c. 268A,
8823(b)(2) and 23(b)(3).

The Commission and Atstupenas now agree to
the following findings of fact and conclusions of law:

Findings of Fact

1. Atstupenas has been a member of the
Blackstone police force for more than 20 years. Hewas
promoted to chief in 2000.

2. Onthe morning of December 2, 2000, patrol
officer Bradley Briggs issued a $75 speeding ticket to
Steven Mowry, who wastraveling 47 miles per hour ina
30 mile per hour zone.

3. Steven Mowry, unbeknownst to Officer
Briggs at the time, is the brother of Blackstone police
officer Wayne Mowry.

4. When Chief Atstupenas arrived at the police
station on December 2, the dispatcher informed him that
Officer Briggs had issued a citation to Officer Mowry’s
brother. After hearing that Briggs had ticketed a
Blackstone police officer’s brother, Atstupenas sent
Briggs an e-mail, which read: “Officer Briggs: It was
brought to my attention...that you issued Off. Mowry’s
brother a citation for speeding. If at all possible could
you change it to awarning and notify Officer Mowry to
let his brother know that it was changed to a written
warning. If there was a problem then let me know.
Thanks. Chief.”

5. When Officer Briggs arrived for his shift late
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in the evening on December 2, he read the chief’s e-mail
and in response to the chief’s request changed Steven
Mowry's speeding ticket to awritten warning.

6. Asof December 2, 2000, Officer Briggs had
been on the Blackstone police force for less than ayear.
Asan officer with lessthan one year of service, he could
be dismissed by the Board of Selectmen with or without
cause.

Conclusionsof Law

7. Section 23(b)(2) of G.L. c. 268A prohibits
municipa employeesfrom using or attempting to usetheir
official position to secure for themselves or others
unwarranted privileges of substantial value not properly
availableto similarly situated individuals.

8. Atstupenaswas and isamunicipal employee,
asthat termisdefined in GL. c. 268A, §1.

9. By, as chief, transmitting an e-mail to a
subordinate officer requesting that he change a speeding
ticket to a written warning, Chief Atstupenas used his
officia position.

10. Changing a speeding ticket to a written
warning for no other reason than that the speeder was
the brother of a fellow police officer is an unwarranted
privilege, not properly available to similarly situated
individuds.

11. Because the speeding ticket was in excess
of $50, it was an unwarranted privilege of substantial
value. Inaddition, the speeder will likely avoid insurance
surcharges of approximately $100 per year for six years
as a result of the change.

12. Therefore, by requesting that his subordinate
officer change the ticket that he had issued to Steven
Mowry to awritten warning, Chief Atstupenas used his
position to secure for Steven Mowry an unwarranted
privilege of substantial value, thereby violating §23(b)(2).

13. Section 23(b)(3) of G.L. c. 268A prohibitsa
municipa employee from, knowingly, or with reason to
know, acting in amanner which would cause areasonable
person, having knowledge of the relevant circumstances,
to conclude that any person can improperly influence or
unduly enjoy hisfavor in the performance of his official
duties, or that heislikely to act or fail to act asaresult of
kinship, rank, position or undueinfluence of any party or
person.

14. By requesting that that his subordinate officer
change the ticket that he had issued to Steven Mowry to
awritten warning, Atstupenas knowingly or with reason
to know, acted in a manner which would cause a
reasonabl e person, having knowledge of all the relevant
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circumstances, to concludethat Steven Mowry, and other
family members of police officers, could unduly enjoy
the Chief’sfavor in the performance of hisofficial duties.
In so acting, Atstupenasviolated GL. c. 268A, §23(b)(3).

Resolution

Inview of theforegoing violationsof GL. c. 268A
by Atstupenas, the Commission has determined that the
publicinterest would be served by the disposition of this
matter without further enforcement proceedings, on the
basis of the following terms and conditions agreed to by
Atstupenas:

(1) that Atstupenas pay to the Commission the
sum of $1,000 asacivil pendty for violating G.L.
c. 268A, 8823(b)(2) and 23(b)(3); and

(2) that Atstupenas waive al rights to contest
thefindings of fact, conclusions of law and terms
and conditionscontained inthisAgreement inthis
or any other related administrative or judicial
proceedingsto which the Commissionisor may
be a party.

DATE: March 26, 2002

COMMONWEALTH OF MASSACHUSETTS
STATE ETHICS COMMISSION

SUFFOLK, ss.COMMISSION ADJUDICATORY
DOCKET NO. 625

IN THE MATTER OF MICHAEL JOVANOVIC

Appearances: Karen Beth Gray, Esq.

Counsel for Petitioner

Paul R. Callier, 111, Esq.
Counsel for Respondent

Commissioners: Wagner, Ch., Cassidy, Roach

and Dolan

Commissioner R. Michael
Cassidy, Esq.

Presiding Officer:

DECISION AND ORDER

I. Procedural History

On May 30, 2001, Petitioner initiated these
proceedings by issuing an Order to Show Cause (Order)



under the Commission’s Rules of Practice and
Procedure.¥ The Order alleged that Respondent, Michael
Jovanovic (Jovanovic) violated G. L. c. 268A, 82(a) by
corruptly offering money to a Department of Medical
Assistance (DMA) financial assistance social worker in
an attempt to influence her actions concerning Jovanovic's
brother’sapplication for DMA financial assistanceduring
ameeting in or about September 2000. The Order also
allegedthat Jovanovicviolated G L. c. 268A, 83(a), under
the same facts, by offering more than $50 to the same
DMA financial assistance socia worker for or because
of her official acts concerning Jovanovic's brother’s
application for DMA financial assistance in or about
September 2000.

On July 3, 2001, Jovanovic filed an Answer to
the Order. A Pre-hearing conferencewas held on August
29, 2001. On November 14, 2001, the parties submitted
joint Stipulationsof Fact and Law. Anevidentiary hearing
was held on November 27, 2001. After the conclusion of
theevidentiary portion of the hearing, the parties submitted
legal briefson February 12, 2002. The parties presented
closing arguments beforethe full Commission on February
27,2002.2 Deliberations began in executive session on
February 27, 2002.%

In rendering this Decision and Order, each
undersigned member of the Commission has considered
only thetestimony, evidencein the public record, including
the hearing transcript, and arguments of the parties#

Il. Findings of Fact

1. Jovanovicisaprivatecitizenresidingin Quincy.
He is 81 years of age and grew up in Yugoslavia.
Jovanovic has resided in the United States for over fifty
years. He testified, under oath during the hearing, that
he has degrees from four American colleges, including
having worked on masters and doctoral degrees; that he
is qualified to teach five foreign languages; has a real
estate license; and that he has run for election to the
school committee and for mayor of Quincy.¥

2. In1997, Jovanovic'sbrother, Zarko Jovanovic
(Zarko) sold his home for $140,000 and moved in with
Jovanovic.

3. The assets from the sale of Zarko’s home
were put into ajoint account in the names of Zarko and
Jovanovic (Joint Account).

4, Themoniesinthe Joint Account wereZarko’s
only assets.

5. OnJanuary 4, 2000, following asevere decline
in his health, Zarko entered the Elihu White Nursing
Home.

6. Zarko stayed at the Elihu White Nursing Home

from January 4, 2000 through October 15, 2000.

7. On or about January 2000, Jovanovic took the
bulk of the money from the Joint Account (approximately
$200,000) and put it into accounts in only Jovanovic’'s
name.

8. Jovanovic was liable for Zarko's bills for the
Elihu White Nursing Home.¢

9. In the spring of 2000, Jovanovic obtained a
power of attorney for Zarko.

10. Jovanovic filed the power of attorney with
the Massachusetts Department of Medical Assistance
(DMA).

11. The DMA isastate agency” and itsworkers
are state employees®

12. InMarch 2000, the Elihu White Nursing Home
began attempting to collect from Jovanovic an amount
owed on ahill for Zarko's stay.

13. The hills for Zarko’s stay were accruing at
approximately $175 to $185 per day.

14. OnJuly 12, 2000, Jovanovic applied on behalf
of Zarko to the DMA for financial assistance.

15. Under the MassHealth regulations, an
applicant’sdligibility is partly determined by the amount
of money he has or has had within the three years prior
to his application.? To be eligible, an applicant’s assets
generally may not exceed $2,000.2 As a result, for
example, if Zarko had $140,000 in his possession within
that three-year period, the regul ationswould require that
he use most of those funds before he would become
eligible for MassHeal th benefits.

16. OnJduly 12, 2000, VirginiaM. Alger (Alger),
an eligibility worker for DMA, sent Jovanovic a
MassHeal th I nformation Request form, which requested
items required for her to process the application.

17. The Information Request form stated that
the required items must be sent to DMA by August 10,
2000 and the form stated that the applicant’s assets may
not exceed $2,000.

18. Alger has approximately 35 years of
experience at DMA and has processed thousands of
applications.

19. Asthe DMA dligibility worker assigned to
Zarko's application, Alger had the authority to approve
or deny hisapplication.

20. OnAugust 14, 2000, Alger sent Jovanovic a
Notice of Denia for MassHealth because the application
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was missing required information about health insurance,
tax returns, bank accounts, burial plan, real estate, vehicle
transfers, general income and asset limitation.Y

21. Later that same day, August 14, 2000, Alger
received information about the application from Attorney
Michael Loring, who was then representing Jovanovic.

22. Although Alger had denied the application,
after receiving additional information from Attorney
L oring, she sent another MassHeal th | nformation Request
form to Jovanovic on August 14, 2000. Alger, in her
words, “re-app’d [the application] because of the
information that [she] received from Attorney Loring.”
Asaresult, Jovanovic had another opportunity to provide
the required information, and this latest Information
Request form stated that the information must be sent by
September 12, 2000.

23. EitherinlateAugust or early September, but
sometimeafter Alger sent theAugust 14, 2000 | nformation
Request form, Alger first met with Jovanovic at his
request. He informed her during that meeting that his
lawyer would provide missing verifications but Jovanovic
did not provide her any documents nor offer her anything
else during that meeting.*?

24. Asof September 2000, Zarko's outstanding
bill at Elihu White was approximately $40,000.

25. On September 12, 2000, Alger met again
with Jovanovic at DMA offices. ¥

26. During the September 12" meeting (Meeting),
Alger and Jovanovic discussed Zarko’scase. Only Alger
and Jovanovic were present in the specific areain which
the Meeting took place, which was an office space or
“cubicle’ created by dividersthat did not reach the ceiling
but were approximately eight (8) feet in height.

27. Holly Hampe (Hampe), afriend of Jovanovic,
drove him to the Mesting.

28. During some of the Meeting, Hampe sat
outside of the office cubicleinwhich Alger and Jovanovic
met.

29. At least twice during the Meeting, Hampe
walked away from the cubicle: onceto pick up amagazine
from a table a few feet away from the cubicle (she
estimated approximately 8 feet) and a second time to
make atelephone call several feet away from the cubicle
(she estimated approximately 12 feet). ¥

30. During the Meeting, Alger explained that
DMA did not have everything it needed to process the
application. Jovanovic provided her new information
about several bank accounts, some of which had been
closed, but Alger was unsure about the current status of
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some of the accounts. Shealso, during the Mesting, first
learned about the existence of another property.

31. After Alger explained that moreinformation
was needed to process the application, Jovanovic asked
Alger for moretimeto obtain the required information.*

32. Alger next informed Jovanovic that there
was a strong possibility that she would have to issue a
denial because, notwithstanding that Jovanovic and his
lawyers had been trying to get information, she did not
have everything DMA required.t¥

33. Alger aso explained that, after her denial,
Jovanovic would havetofill out another application and
start the process again. But she also said that he had the
right of appeal, which, sheexplained, would beaninformal
process.

34. After Alger explained that there was astrong
possibility that shewould deny the application, Jovanovic
next said, “No appeal.” Hampe overheard Jovanovic
say that he did not want to appeal, that he wanted
everything inthen so therewould be no need for an appeal.

35. Alger again said that she did not have
everything needed to process the application and,
Jovanovic said, for the second time, “No appeal.”

36. Next, Jovanovic pulled out asealed, regular
business-sized envelope from his suit jacket and passed
it acrossthetableto Alger. Ashepassed her the envelope,
he said, “Thisis for you. You have done more for me
than my lawyer has done.” %

37. Alger handled the envel ope and ascertained
that is was approximately one-half to three quarters of
an inch in thickness, Alger gave the envelope back to
Jovanovic and said that she could not accept gifts,
especially money. Jovanovic responded, “ This is not
money.” But Jovanovic admitted that he probably had
$100 in the envelope that day.

38. BecauseAlger was curious about what was
in the envelope, she took the envelope and tore open a
corner of it.

39. The envelope contained money, at least $50.
After tearing open a corner of the envelope, Alger saw a
five and a zero in the corner of a bill where the
denomination appears. Alger believed that theenvelope's
contents were of equal consistency and felt like an
envel ope one would take to a bank to make a deposit.

40. Jovanovic offered to pay Alger during the
Meeting.2

41. After giving the envel ope back to Jovanovic,
Alger told him, “Itismoney. | cannot accept this.” Alger



then got up and left the cubicle and Jovanovic followed
her out of the cubicle.

42. Alger perceived that Jovanovic offered her
a bribe because she had given him an unfavorable
response. She did not perceive that he was offering her
areward because she could not imagine any reason why
he would thank her.%/

43. Alger was upset. Immediately after the
Meeting, Alger went to her supervisor, Cheryl Titus(Titus),
and reported what happened during the Meeting.

44. Titus observed that Alger was upset? by
what she reported had happened during the Meeting.

45. Titus reported what Alger told her to Titus
supervisor and the matter was reported to DMA's legal
divison.

46. On September 15, 2000, Alger sent to
Jovanovic aFinal Notice of Denial for MassHealth. The
Final Notice statesthat although Jovanovic submitted one
or moreverificationsonAugust 14, 2001, hedid not submit
additional necessary verificationswithin 30 calendar days
of August 14, 2001.

49. Sometime after October 15, 2000, Jovanovic
paid the Elihu White Nursing Home approxi mately $43,000
for Zarko's stay. The money came from funds which
had been held in the Joint Account until approximately
January 2000.

Credibility

In addition to the credibility determinations made
above, we believe that the following observations must
be emphasized because most of Petitioner’s allegations
turnonthe credibility of Alger’sand Jovanovic'stestimony.
With respect to what happened during the Meeting, we
find Alger’s testimony to be credible for the following
reasons. First, very soon after the Meeting concluded,
Alger reported the eventsto Titus, her supervisor. Titus,
in turn, testified consistently about what Alger had told
her. Next, given the length of Alger’s tenure with the
DMA, and the fact that Alger has handled thousands of
these types of applications, we do not believe that Alger
would forget, nor have any motive to fabricate, what
occurred. We believe that what occurred during the
M eeting was quite unusual inAlger’s experience because
both Titus and Alger testified that Alger was upset and
that Alger testified credibly that something like this had
never happened to her in her entire career.

Further, Hampe's testimony about what she was
able to hear take place during the Meeting while she sat
next to the cubicle, corroborates Alger’s version of the
events. Hampe admitted that she did not hear everything,
because she was away from the cubicle during part of

the Mesting.

In general, we find Jovanovic'stestimony not to
be credible on the most important facts. Although he
denied saying to Alger, “No appeal,” Alger’s testimony
on this point is clear and is supported by Hampe's
testimony (who is Jovanovic's friend). In addition, he
claimed that the subject of an appeal never arose during
the Meeting. But, in his deposition testimony, which he
adopted during the hearing, he said that he did not want
another appeal.

Finally, thereisnoindication onthe DMA forms
or inthe process Titusand Alger described that the DMA
required an application fee. Based on Jovanovic's
education and experiences in this country, we do not
believe that he would have been confused, based on the
DMA information before him, about whether he needed
to pay an application fee. Application fees, as such, are
typically required at the beginning of the application
process, not at the end. Moreover, although Jovanovic
testified that the reason he thought he needed to pay an
application fee was because he had done so on other
matters before other state agencies, he admitted that he
had never given other public officials something extrafor
their official services.

1. Decision
Section 2(a)

To prove aviolation of G. L. c. 268A, §2(a), the
Petitioner must prove the following elements, by a
preponderance of the evidence:

(1) Jovanovic, directly or indirectly, corruptly
gave, offered or promised;

(2) anything of value;
(3) to any state employes;
(4) withintent;

(5) toinfluenceany official act? or any act within
the official responsibility? of such employee or to do or
omit to do any act in violation of hislawful duty.?

Atall relevant times, Alger wasastate employee,
as defined under the conflict law. There is no dispute
that something of value was at hand during the Meeting
because the parties have stipul ated that there was money
in an envelope which was placed on the table between
Alger and Jovanovic.

Thenext issueiswhether Jovanovic gave, offered
or promised the money to Alger. Although Jovanovic
denied, under oath during the hearing, that he passed the
envel ope to Alger, he admitted to asking her how much
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he owed. As we discussed above, we believe Alger's
testimony that Jovanovic passed her the envelope and
that he said that it was for her. The evidence does not
contradict Alger’stestimony that something of valuewas
offered to her.Z Although Jovanovic testified that he
regularly carried $100 or morein an open envelopein his
jacket pocket, we cannot ignore that the most credible
evidence supports the conclusion that Jovanovic offered
Alger money, regardless of whether he believed that the
envelope was sealed or open. In light of Alger's and
Titus' consistent testimony, and Jovanovic'sinconsi stent
testimony, we do not believe his explanation that hisopen
envelope contai ning money inadvertently fell out with the
papers he brought to the Meeting.

Further, Petitioner must also provethat therewas
an “official act” or “any act within [Alger’s] official
responsibility” or that there was an act, or the failure to
do an act, in violation of her lawful duty, that Jovanovic
intended to influence. Both Alger and Jovanovic's
testimony concur that he wanted more time to obtain
information for the application. Thefact that sheallowed
him more time after the August 14, 2000 denial by, that
same day, allowing the application to be “re-app’d”
demonstrates that her allowing more time was an act
within her official responsibility. Although hisstatements
“no appea” could equally support an inference that he
was asking for approval, we conclude that stronger
evidence supportstheinferencethat he wanted moretime
to provide information at Alger’slevel, rather than have
his application move to another stage, appeal, and have
the appeal stage consider the application asit was.

Finally, we consider whether Jovanovic
“corruptly” offered money “with intent to influence any
officia act or any act within the official responsibility of”
Alger or “to do or omit to do any act in violation of” her
“lawful duty.” The Supreme Judicial Court has said, that
“bribery requires proof of ‘corrupt intent’. . .. Bribery
alsotypically involvesaquid pro quo, inwhich the giver
corruptly intends to influence an official act through a
‘gift’, and that gift motivates an official to perform an
official act. In effect, what is contemplated is an
exchange, involving a two-way nexus.” %/

“Corrupt” has been defined as “of debased
political morality: characterized by bribery, the selling of
political favors, or other improper political or legal
transactions or arrangements.”# “Bribe’ is defined as
“aprice, reward, gift, or favor bestowed or promised with
a view to pervert the judgment or corrupt the conduct
esp. of a person in a position of trust (as a public
official).”® We observe that in reported decisions
involving criminal violations, the factsreported generally
describe completed bribes, rather than offers that were
declined.2 We also observe that intent may be formed
very shortly before the offer is made; it need not be
formed, for example, days or hours prior to the offer.
What the Supreme Judicial Court hassaid, ininterpreting
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83, isequally applicableto 8§2. “Werecognizethat direct
evidenceregarding either theintent to influence aspecific
act or that an official wasinfluenced in the undertaking
of a specific act is difficult to obtain. In these
circumstances, therefore, thetrier of fact can do no more
than ascribe an intent [to influence or be influenced] on
the basis of the circumstances surrounding ‘the gift.’ "3

Thekey point iswhether Jovanovic had theintent
to influence any official act or any act within Alger’s
official responsibility, or to influence her to do or omit to
do an act in violation of her lawful duty. By its nature,
the offering of money to influence an official’sact, when
thereis no lawful basis for making an offer of money, is
corrupt. The DMA application process does hot involve
application fees of any type. The DMA forms provided
to Jovanovic do not call for an application fee. Moreover,
Alger never asked Jovanovic to pay any typeof application
fee. We emphasize the sequence of events during the
M eeting to demonstrate Jovanovic'sintent.

First, after Alger told him that she would not
approvethe application, hesaid, “No appeal,” twice, then
handed her a sealed envelope containing money.
Jovanovic then said, “This is for you. You have done
more for me than my lawyer has done.” Alger declined
to accept the envelope. Jovanovic then said, “It’s not
money.”3¥ Because we believe that Alger’s testimony
accurately reflectsthe events, we conclude that Jovanovic
offered her something to exert influenceon her. Itisnot
reasonabl e to conclude that one would offer something
of value asthanks for an undesired official result. Even
if Jovanovic went to the Meeting genuinely believing that
Alger had official discretionto allow additional extensions
because she had done so before, he would still have had
corrupt intent by offering her money to obtain moretime
after she refused to allow additional time.

Next, what Jovanovic asked Alger to do, or not
do, also supports our inference about his intent. Both
Alger and Jovanovic's testimony agree that he wanted
moretimeto providethereguired information. Jovanovic
did not want the application to proceed to the appeal stage
of theprocess. All thetestimony concursthat during the
Meeting, he wanted more time and asked for moretime.

Finally, Jovanovic had a significant economic
incentive to obtain MassHealth coverage for Zarko. He
was being billed for Zarko's costs at the Elihu White
Nursing Home. Jovanovic was legally obligated to pay
those costs after having taken sole possession of thefunds
that were in the Joint Account.2

From all of these circumstances, we conclude,
that Petitioner has proved, by a preponderance of the
evidence, that Jovanovic had corrupt intent when he
offered Alger money during the Meeting. Considering
thecircumstances, the credibility of Petitioner’ switnesses,
the corroborating evidence, and the lack of credibility in



Jovanovic's testimony, we find that the Petitioner has
proved, by a preponderance of the evidence, all the
elements of §2(a).

Section 3(a)

To proveaviolation of 83(a), the Petitioner must
prove the following elements by a preponderance of the
evidence:

(2) Jovanovic, directly or indirectly, gave, offered
or promised:

(2) anything of substantial value;
(3) to a state employeeg;
(4) for or because of any officia act;

(5) performed or to be performed by such an
employee.

The Supreme Judicial Court has held that “it is
necessary to establish a link between a gratuity and an
official act.”*¥ Ingeneral, “agratuity inviolation of [83]
... can either be provided to an official as areward for
past action, to influence an officia regarding a present
action, or to induce an official to undertake a future
action.”® “There must be proof of linkageto aparticular
officia act, not merely the fact that the official wasin a
position to take some undefined or generalized action.”=

We begin with the issue of whether the gift or
gratuity was of substantial value.®® The evidence about
how much money Jovanovic typicaly carried and how
much he believed he had in the envelope on September
12, 2000 supports Alger’s testimony that she saw a bill
with“5" inthe corner, after having ripped open the corner
of theenvelope. Inaddition, her testimony regarding the
thickness of the envel ope supportstheinferencethat there
was more money in the envelope than a single $50 hill.
Based on this evidence, we conclude that the Petitioner
has proved, by a preponderance of the evidence, that the
envel ope contained something of substantial value.®

Further, the same evidencethat provesthat there
was an offer for purposes of 82(a), also proves, by a
preponderance of the evidence, that, for purposes of §3(a),
Jovanovic made an offer to Alger.

We next consider whether the offer of substantial
value was “for or because of any official act” Alger
performed or would perform. Again, the timing of the
events during the Meeting and the circumstances
surrounding the M eeting must be considered to determine
whether there is evidence of alink, as Scaccia requires.
The relevant official acts are: (1) the services she
performed in hel ping him compl ete the application and/or
(2) allowing him additiona time. Jovanovic admitted that

he offered her areward for her official actsin reviewing
the application and hel ping him complete the application.
As described above regarding 82, the evidence also
proves that the offer of the money wasfor or because of
his desire that Alger allow more time.

Although he testified that he was not sure what
her official duties were and that she may have done
something extraordinary, asif to suggest that he was not
offering anything for an “official act,” histestimony does
not contradict Alger’stestimony about hiswanting to thank
her for doing more than his lawyer had done. Notably,
hisdeposition testimony isless equivoca—“ | waswilling
to give her areward for what she did . . . | was anxious
that all documents are there and that application was
complete and somebody who worksthereisgoing to help
me.” Again, asweemphasized abovein analyzing §2(a),
given his education, time and experiencein this country,
we do not find histestimony about thinking he needed to
pay an application feeto be credible. Moreover, nothing
in the forms he compl eted that are exhibitsto the record
indicatesthat DM A imposes application fees.

Jovanovic admitted to wanting to thank her for
doing morethan hislawyer had done, whiledenying, during
the hearing, that he offered her agift to obtain moretime.
Thereisapreponderance of evidence, by hisownwords,
that he offered her something of substantial value as a
reward for her official acts. Accordingly, he hasadmitted
to violating 83, under the criteria set forth in Scaccia. In
addition, considering the circumstances involving
Jovanovic's desire to obtain more time to complete the
application, thereis apreponderance of evidencethat he
offered money of substantial value for or because of her
official act to allow him additional time.

IV. Conclusion

In conclusion, Petitioner has proved, by a
preponderance of the evidence, that Michael Jovanovic
violated G. L. c. 268A, 82(a) by corruptly offering,
something of value to a state employee with intent to
influence the state employee’s official actionsregarding
an application for DMA benefits. In addition, Petitioner
has also proved, by a preponderance of the evidence,
that Michael Jovanovicviolated G. L. c. 268A, 83(a), by
offering the same state empl oyee something of substantial
value for or because of official acts performed or to be
performed by her.

We conclude that, in these circumstances, the
same conduct violated both 882(a) and 3(a). The
differences between the two violations are that the §2
violation required evidence of Jovanovic's corrupt intent
and did not require evidence of substantial value, while
the 83 violation was proved by including evidence of
substantial value but did not require evidence of corrupt
intent.® In general, a private party’s offering money to
influence the official actions of a public employee is
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egregious conduct under either 882(a) or 3(a). The
Legislature created 882 and 3 to prevent both private
parties and public employeesfrom considering that bribes
or private rewardsfor, or because of, an official act have
any rolein governmental decision-making.

V. Order

Pursuant to the authority granted it by G L. c.
268B, 84(j), the Commission may impose acivil penalty
of up to $2,000 for each violation of G L. c. 268A. In
determining a penalty, we consider mitigating and
exacerbating factors. We note that Jovanovic's brief
makes much of the circumstances surrounding Zarko's
declining health and the hardship Jovanovic endured as
hisprimary caregiver. Wealso consider that Jovanovic's
offer was not accepted and the record does not indicate
that his having made the offer affected DMA's final
decision about Zarko's application. Finally, thereisno
evidence that Jovanovic made other offers on other
occasionsto Alger or any other DMA official.

We have not, however, found Jovanovic’s
explanation that he offered to pay an application fee to
becredible. Similarly, hisalternative explanation that he
offered to reward Alger, though an admission of liability
for purposes of §3(a), strikes us as an expedient excuse,
which he likely developed after it became clear that his
denying the existence of any type of offer of money to
Alger would not be found credible. Jovanovic is
exceptionally well-educated and hasresided in the United
Statesfor along time. Hisexperiencein thiscountry and
conduct during the hearing do not suggest that he was
unable to understand American English or that he failed
to understand what was appropriate conduct in his
dealings with the DMA.

Considering all of these circumstances, we order
Michael Jovanovicto pay acivil penalty inthe amount of
$2,000 (two thousand dollars) to the State Ethics
Commission within thirty (30) days of hisreceipt of this
Decisionand Order. Thiscivil penalty appliesequally to
his violation of 82(a) or §83(a) because his conduct was
sufficiently egregious to warrant the maximum civil
penalty under either section. Assuch, evenif hisconduct
were deemed to violate 83(a) only, wewould imposethe
same $2,000 civil penalty.

DATE: March 19, 2002

Y930 CMR 8§ 1.01(1)(a) et seq.
2930 CMR § 1.01(9)()(5).
2G L. c. 268B, § 4(i); 930 CMR § .01(9)(m)(1).

JCounsel for Petitioner was not involved in any way in the
Commission’sdeliberations.
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S\We do not find, and Jovanovic's counsel has not argued, that
Jovanovic has difficulty understanding American English.

8 Jovanovic admitted during the hearing that hewasliablefor Zarko's
Elihu White Nursing Home bill. The Executive Director of Nursing
Home understood that Jovanovic was the responsible party, from
whom the Nursing Home would seeking payment of a bill if other
benefits such as Medicare or Medicaid were exhausted.

" State agency, any department of a state government including the
executive, legidativeor judicia, and al councilsthereof and thereunder,
and any division, board, bureau, commission, institution, tribunal or
other instrumentality within such department, and any independent
state authority, district, commission, instrumentality or agency, but
not an agency of a county, city or town.” G L. c. 268A, § 1(p).

8 State employee, a person performing services for or holding an
office, position, employment, or membership in a state agency,
whether by election, appointment, contract of hire or engagement,
whether serving with or without compensation, on a full, regular,
part-time, intermittent or consultant basis....” G L. c. 268A, §

1(q).
9See also 130 CMR §8 520.019(B) and (G)(1).
10see also 130 CMR § 520.003.

WAt thetop of the form appears*“Notice of Denial for MassHealth.”
It was addressed to Zarko Jovanovic c/o Michael Jovanovic.

L2h\e note that both Alger’s and Jovanovic's testimony during the
hearing concur on these points.

130n the morning of September 12, 2000, Jovanovic called Alger to
ask to meet with her, stating that he had some things that were
pertinent to the application or to eligibility.

24 Although Hampe could hear Alger and Jovanovic while she sat
next to the cubicle, she did not hear what Alger and Jovanovic said
while she made the telephone call. During the Meeting, Hampe did
not see Alger and Jovanovic inside the cubicle and did not see what
was happening in the cubicle.

Lhwenotethat Alger’s, Jovanovic's, and Hempe' stestimonies concur
on this point.

18\\e note that Alger’s, Jovanovic's and Hempe' stestimonies concur
on this point.

1A lthough Jovanovic denied during the hearing that he said the
words,” no appeal,” and, notably, denied that the subject of an appeal
ever arose during the Meeting, we do not find histestimony credible
on this point because Alger consistently testified that he said those
words; immediately after the Meeting Alger reported this account to
her supervisor; and, notably, Jovanovic’s friend, Hampe, heard him
say that he did not want to appeal. Moreover, Jovanovic's version
contradicted his deposition testimony, admitted into evidence, in
which hesaid, “| said | would like all the documentsto bein now. |
don‘t want another appeal.”

18 30vanovic denied, under oath during the hearing, that he passed a
sealed envelope to Alger. Instead, he explained that he regularly
carriesmoney in an unseal ed envel ope and that the unseal ed envelope
came out on the tabl e as he pulled documents out of his pocket. His
testimony was consistent about his carrying money in an envelope,



though histestimony was vague and somewhat inconsistent with his
prior deposition testimony about how much money he typically
carriesin an envelope.

Alger, testified consistently about her handling a sealed
envelope and having torn open a corner of envelope to ascertain its
contents. She reported this information to her supervisor,
immediately after the incident, who also testified consistently about
thesefacts. If the envelopethat Alger handled had been open, we do
not believe that Alger would have been mistaken about whether the
envelope was sealed. Common sense dictates that an unsealed
envelopeinwhich oneregularly carriesmoney would readily appear
to be open, rather than sealed, upon handling. Moreover, Alger’s
testimony, as described below, consistently said that she tore open a
corner. Accordingly, we find Alger's testimony about the envelope
being sealed to be more credible than Jovanovic's. We also notethat
the parties agreed in their joint Stipulation that “a white envelope
from a pocket of Jovanovic's suit jacket was placed on the table.”

1930vanovic admitted that he asked her how much he owed.
Jovanovic admitted that he asked her “what application fee she
wanted, and also areward for something doing extraout of her ordinary
work.”

“Q. Andyou said that you weretrying to give her areward
because she had done something nice to you and you said
that —A. | thought that she did extraordinary. | was not
sure whether this was a part of her job, but she corrected
meand shesaid thisisher job. Asl said, | thought | might
need something for having done extrafor methat she does
not do for others.”

Jovanovic testified “ because VirginiaAlger helped memore
than my lawyer did, shewasexceptionally nice. Shewasexceptionally
thorough, more than the average American officials that | have met
since | arrived to this country 50 years ago. And so, | felt | should
respond. | should respond if | need application fees, | respond for a
special card that thelawyer did not show till the end of that day. And
| ask her, How much do | owe you? She says, Sir, you don’t owe
anything. Thisismy job.” Hetestified that hetold her shedid more
for him that hislawyer had done.

In his deposition, Jovanovic testified: “I was willing to
give her reward for what she did and my question — direct question
was ‘How much do | owe you? and she said that | don’t owe her
anything. Q. You said you werewilling to give her areward. What
isit that she did for you that would entitle her to extra compensation
—tomoney? A. | aready wasdenied on one occasion because of the
lack of documentation and also because of the documentation was
not complete. | was anxious that all documents are there and that
application was complete and somebody who worksthereisgoing to
help me. The lawyer did not do it.”

WA ger testified, “The only thing that | can tell you is: Was it a
bribe? | can’'t usethat word strongly. | can only say that | wastaking
a negative action against the case. Also, at that point, there were
going to be months that were going to be forfeited because we could
only go back three months from the date of the next application. Was
he thanking me for doing something unjust to him or something
against hiswill? Was he thanking me because — you know, hedidn’t
want to got to appeal? | don't know. That, you would have to ask
Michael. But | can't imagine that he would be thanking me for
anything at that point.”

During the hearing, Jovanovic adopted his deposition
testimony, during which he was asked what he wanted to have happen
on the day of the Meeting. He answered: “If it were not there. If all
the documentati on were not there | might bedenied. Oh, and | would
havetheright to appeal. | said | would like all of the documentation

to bein now, | don't want another appeal. Now, from thisletter, this
no appeal or not — if she misunderstood that | wanted positive
solution on the problem and did not care about appeal. | did not
want another appeal because | wanted all documentation and all
application to done as it should be. There was a delay. | wanted
things done.”

In addition, Hampe overheard Jovanovic say toAlger during
the Meeting that the Elihu White nursing home was asking him to
pay it and she heard Jovanovic state that he needed the application
to go through.

2UTjtus noticed that Alger’s face was white and that she was shaken.

22l Official act, any decision or action in a particular matter . . . ."
G L.c.268A, 8 1(h).

28« Official responsibility, the direct administrative or operating
authority, whether intermediate or final, and either exercisable alone
or with others, and whether personal or through subordinates, to
approve, disapprove or otherwise direct agency action.” G. L. c.
268A, 8§ 1(i).

241 pertinent part, § 2(a) states: “Whoever, directly or indirectly,
corruptly gives, offers or promises anything of value to any state. .
.employee. . . or who offers or promises any such employee. . . to
give anything of value to any other person or entity, with intent: (1)
toinfluenceany official act or any act within the official responsibility
of such employee. . . or (3) to induce such an employee. . . todo or
omittodo any actinviolation of hislawful duty . .. shall be punished
by afine....”

2 30vanovic also admitted that he was willing to give her a reward
for what she did.

2l5caccia v. Sate Ethics Commission, 431 Mass. 351, 356 (2000).

See also United Sates v. Sun-Diamond Growers of Cal., 526 U.S.
398, 404-405 (1999) (“ The distinguishing feature of each crimeisits
intent element. Bribery requiresan intent to influence an official act
... whileillegal gratuity requires only that the gratuity be given or
accepted for or because of an official act. In other words, for bribery
there must be aquid pro quo—aspecificintent togive. . . something
in exchangefor an official act. Anillegal gratuity, on the other hand,
may constitute merely areward for some future act . . . or for a past
act.”).

We note that an offer that is accepted, completes the two-
way exchange, but an offer to give abribe also violates 82, becauseit
contemplatesan exchange.

2Zihnehsters Third New International Dictionary (1993).

#d

25ee e.g., Commonwealth v. Dutney, 4 Mass. App. Ct. 363, 367 (“I
understand in politics that if you have something and | want that
something, | have to pay for that something. Why should | make
money and you people who gavethat certain thing, not make anything
onthedea?’ [He] repeated the terms of the deal he had proposed the
day before, stating again that he could guarantee the votes of his
brother Robert and of Dutney . . . . [He] | ft the meeting and proceeded
to hisbrother Robert' s apartment, where he gave Robert $500. .. .");
Commonwealth v. Tobin, 392 Mass. 304 (1984) (direct evidence of
“kick backs’); Commonwealth v. Hurley, 311 Mass. 78, 79-80 (1942)
(defendant had applied to obtain the city contract to provideinsurance,
sent telegrams to city officials that communicated offer; admitted
that he sent telegrams but offered an alternative explanation and, two
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months later, denied knowing anything about the telegrams; court
held that jury could find defendant was anxious to get the contract,
sent the telegrams to officials who made up majority of selection
committee, jury could consider defendant’s evasive and equivocal
conduct and his admittedly false explanation of the purposes of the
telegrams). Commonwealth v. Shaheen, 15 Mass. App. Ct. 302, 304
(1983) (defendant’s agent asked public official, “ Can you be of any
aidtomeinregardsto. . . thisfine?” Agent later paid officia.);
Commonwealth v. Fawulli, 352 Mass. 95 (1967) (clear understanding
among the parties and money was exchanged).

V'seaccia at 357.

3UHis statement, “it's not money,” is hot a reasonable response to
her refusal of his offer when there is no doubt that the envelope
contained money. We infer, therefore, that the only reasonable
purpose for Jovanovic to make that statement was that he was
attempting to extricate himself from his corrupt offer after helearned
that Alger would not accept.

32Robert Nolan wasthe executive director of Elihu White and testified
that Jovanvic ws the responsible party for Zarko. (Transcript p.
86).

Fscaccia at 355.

#q, at 356.

g

36/ A nything worth $50 is of “substantial value” for purposesof §3.
Life Insurance Association of Massachusetts, Inc. v. Sate Ethics
Commission, 431 Mass. 1002, 1003 (2000).

37431 Mass. 1002, 1003.

35ee e.g. Commonwealth v. Dutney, 4 Mass. App. Ct. 363, 376
(1976) (citing to U.S. v. Brewster , 506 F. 2d 62, 67-74 (D.C.Cir
1974), which considered the federal counterparts, 18 U.S.C. §§ 201
(©)(1) and 201(g)) (“If the jury wished to reject the evidence of
corrupt intent, they could properly find a violation of . . . § 3(b)."
Dutney at 369); Commonwealth v. Burke, 20 Mass. App. Ct. 489,
508-509 (1985) and compare Salemme v. Commonwealth, 370 Mass.
421, 423 (1976) (“It isclear that both offenses arose out of asingle
transaction. That alone is not determinative, however, for asingle
act may be an offense against two statutes. If each statute requires
proof of an additional fact which the other does not, an acquittal or
conviction under either statute doesnot exempt . . . from prosecution
and punishment under the other.* But “if one offense charged is a
lesser included offense within the other offense charged, punishment
for both is precluded.”).
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Marie Gosselin
4 East Gilbert Street
Lawrence, Massachusetts 01843

PUBLIC ENFORCEMENT LETTER
Dear Ms. Gosselin:

Asyou know, the State Ethics Commission has
conducted apreliminary inquiry into allegationsthat you
violated the state conflict of interest law, General Laws
. 268A, by asking the Department of Public Works to
remove construction debris from your rental property
instead of paying aprivate contractor to do so. Based on
the staff’s inquiry (discussed below), the Commission
voted on March 19, 2002, that there is reasonable cause
to believe that you violated the state conflict of interest
law, GL. c. 268A, 823(b)(2).

For the reasons discussed bel ow, the Commission
does not believe that further proceedings are warranted.
Instead, the Commission has determined that the public
interest would be better served by bringing to your
attention, and to the public’s attention, the factsrevealed
by the preliminary inquiry, and by explaining theapplication
of thelaw to thefacts, with the expectation that thisadvice
will ensure your understanding of and future compliance
with these provisions of the conflict-of-interest law. By
agreeing to this public letter as a final resolution of this
matter, you do not admit to the facts and law discussed
below. The Commission and you have agreed that there
will be no formal action against you in this matter and
that you have chosen not to exercise your right to ahearing
before the Commission.

l. Facts

You are a Lawrence city councilor. The
city council is a nine-person board. In your official
capacity you participate in decisions involving the city
budget including the DPW budget. In addition, asacity
councilor, with five other councilors, you can vote to
remove senior DPW personnel from their positions.

The DPW’strash collection policy isto not pick
up construction debris from private property. It is the
individual property owner’s responsibility to dispose of
such material. Exceptions to the DPW policy are made
only invery limited circumstancesinvolving: 1) theelderly;
2) potential safety hazards; and 3) unknown ownership
of the debris.

In February 2001, you hired a contractor to
performwork on atwo-family rental property youownin
Lawrence. The contractor left a significant amount of
construction debris. The material was left for curb-side
remova by Lawrence's trash hauler, Browning Ferris
Industries (“BFI"), however, it was not picked up.



Shortly thereafter, you telephoned a DPW
foreman and told him that BFI had missed a stop at your
rental property and asked if the DPW could come pick
up the material. The DPW foreman told you he would
come by the residence and take a look at the material.
After speaking with you, the DPW foreman said he
telephoned BFI and gave it the address of your property.
A BFI employee subsequently informed the DPW
foreman that BFI did not remove the material because it
was construction debris. The DPW foreman drove to
your property and saw sheetrock and other construction
materia at the curbside along with somewindows and a
door on the porch of the residence. The DPW foreman
telephoned you and told you the DPW would not remove
the material because it was construction debris. He also
told you that BFI would not remove the material, either.

You called the DPW foreman again a few days
later. You stated, “That stuff is still here.” The DPW
foreman replied, “Marie, | can't pick it up.” You then
said, “I've got a couple windows and adoor. Can | put
themout?’” The DPW foreman told you hewould send a
crew out to pick up thewindows and the door. The DPW
foreman sent a two-person crew in a pickup truck to the
property on city time. When the crew arrived at the
residence, one of the workers radioed back to DPW
headquarters and said to the DPW foreman, “Have you
seen the pile that’s here?” The DPW foreman replied to
the worker, “Take the windows and door and leave the
rest.” Thecrew spent atotal of 45 minutesto an hour on
thejob.

You called the DPW foreman athird time stating,
“The stuff is gtill there.” The DPW foreman replied, “I
picked up what you told me, thewindows and door.” The
DPW foreman told you the remaining material was
construction debris and the DPW was not going to pick it
up. You replied “O.K.” and the conversation ended.
According to the DPW foreman, that was the last phone
call he received from you in regard to the debris.

About aweek after your third call to the DPW
foreman, the DPW superintendent received an anonymous
phone call complaining about the debris. Thereafter, you
called the DPW superintendent and said, “I can't get
anyone to come out and pick up this trash. Would you
please help me out? It's covered with snow.” The DPW
superintendent drove out to the property and, amidst the
debris, saw pieces of broken glass sticking out of the
snow. Because there is a school afew blocks from the
property, heviewed thesituation asapublic safety hazard
and ordered a crew to go to the property and remove the
debris.

After this matter wasreported in the newspapers
and you became the subject of an Ethics Commission
investigation, you requested a bill from the DPW for its
services. You were hilled atotal of $262.50 for the use
of two laborers and a truck for an hour and a half; and

for two loads of waste disposal. You paid thishill.

The DPW employeesyou contacted were aware
of your city councilor position when you were requesting
the removal of your construction debris. You have
indicated that it was not your intention to use your city
councilor position in order to have the DPW employees
comply with your requests.

M. Discussion

Asacity councilor, you areamunicipa employee
asthat termis defined in GL. c. 268A, 81(g). Assuch,
you are subject to the conflict of interest law G.L. ¢. 268A
generally and, in particular for the purposes of this
discussion, to 823 of that statute. A copy of GL. c. 268A
isattached for your information.

Section 23(b)(2) prohibitsamunicipal employee
from knowingly, or with reason to know, using or attempting
to use her official position to securefor herself or anyone
else an unwarranted privilege of substantial value which
isnot properly availableto similarly situated individuals.

The facts stated above are sufficient to establish
reasonable cause to believe that you violated §23(b)(2)
by continuing to ask the DPW to remove construction
debrisfrom your rental property once you wereinformed
it was against DPW policy to do so. Although you did
not explicitly invoke your city councilor position, your
repeated telephone callsto the DPW after being informed
that it did not take construction debris, constituted a “
knowingly or with reason to know” use or attempted use
of your councilor position to request the debris pick up.
It was hot necessary for you to explicitly identify yourself
as apublic official.¥ You had reason to know that your
conduct would be interpreted by the staff as an implicit
invocation of your official position. Thiswasparticularly
true where (a) you persisted in asking that the debris be
picked up notwithstanding the DPW staff telling you that
their policy prohibited them from doing what you were
reguesting; and (b) asacity councilor you had the power
to affect the DPW budget and had removal authority
(exercisable together with at least five other councilors)
of senior DPW personnel.

Thedisposal of the construction debriswasvalued
by the DPW at $262.50. Therefore, its removal was of
substantial value. Given that the DPW’s policy ishot to
pick up such materials, and that your request did not
satisfy any of the exceptions to that policy, the removal
was an unwarranted privilege. Asthe average citizen does
not have the benefit of the DPW removing construction
debrisby request, the removal was not properly available
to similarly situated individuals. Therefore, because you
made several telephone calls to the DPW requesting
removal of construction debris after you had been
informed that such removal was against DPW palicy, there
is reasonabl e cause to believe you violated §23(b)(2).
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The Commissionisnot stating that ahigh-ranking
public official cannot request government services that
areproperly availableto the general public from someone
she regulates. Rather, such a public official must be
careful that she follows the same rules as everyone else
(i.e., thegeneral public). If established or existing policy
bars the provision of the services to the genera public,
the public official must accept that policy and/or follow
an appropriate appellate procedure. For example, you
might have asked the DPW at the next council meeting
to explainitsgarbage collection policy, and, asacouncilor
publicly seek to havethat policy amended. A public officia
should not persist in her requests for services after a
subordinate declines the request based on clear palicy.

1. Disposition

TheCommissonisauthorized to resolveviolations
of GL. c. 268A with civil penalties of up to $2,000 for
each violation. The Commission chose to resolve this
casewith apublic enforcement letter rather thanimposing
afine because it believes the public interest would best
be served by doing so. The Commission wants to make
clear that high-ranking public officials must take carein
reguesting government services for themselves from the
government employees they regulate to ensure that they
do not explicitly or implicitly usetheir official positionto
obtain preferential treatment.

Based upon its review of this matter, the
Commission has determined that your receipt of thispublic
enforcement letter should be sufficient to ensure your
understanding of and future compliance with the conflict
of interest law.

This matter is now closed.

DATE: April 22, 2002

1 See Groener v. Oregon Government Ethics Commission, 59 Or.
App. 459 (1982) (In finding a senator “used” his position, the court
said, “It is not necessary for a public official to identify expressly
the public office he holds when attempting to influence someone, so
long as that someone knowsit.”)
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COMMONWEALTH OF MASSACHUSETTS
STATE ETHICS COMMISSION

SUFFOLK, ss.COMMISSION ADJUDICATORY
DOCKET NO. 658

IN THE MATTER
OF
MARGE SCHUMM

DISPOSITION AGREEMENT

This Disposition Agreement is entered into
between the State Ethics Commission and Marge
Schumm pursuant to Section 5 of the Commission’s
Enforcement Procedures. ThisAgreement constitutes a
consented-to final order enforceable in Superior Court,
pursuant to GLL. c. 268B, 84()).

On November 13, 2001, the Commissioninitiated,
pursuantto GL. c. 268B, 84(a), apreliminary inquiry into
possible violations of the conflict of interest law, G.L. c.
268A, by Schumm. The Commission has concluded its
inquiry and, on February 27, 2002, found reasonabl e cause
to believethat Schummviolated GL. c. 268A, §23(b)(3).

The Commission and Schumm now agreeto the
following findings of fact and conclusions of law:

Findings of Fact

1. Schumm is the Norton Housing Authority
(“NHA") Executive Director.

2. In December 2000, the NHA advertised for
a full-time maintenance mechanic. The starting salary
was $14.61 per hour (approximately $30,000 per year).
The NHA received approximately 17 applications. One
of the applicants was Schumm’s daughter’s boyfriend.

3. Schumm delegated the hiring processto her
subordinate, the maintenance foreman. Schumm,
however, reviewed the applications, informally discussed
them with the foreman, and advocated that her daughter’s
boyfriend be hired.

4. AttheNHA January 16, 2001 meeting, board
members voted 4-0 to appoint Schumm’s daughter’s
boyfriend asthe maintenance mechanic. Schumm failed
to disclose her daughter’ srelationship with the successful
applicant and her involvement in the hiring processto the
Board, her appointing authority. Schumm only stated in
her one-page Executive Director’s Report that was
distributed to board members at that meeting, “1 stayed
out of the process because | know a couple of the
applicants.” Board memberslearned at some point after
the appointment that the successful applicant was
Schumm’sdaughter’s boyfriend.



Conclusionsof Law

5. Genera Laws chapter 268A, §23(b)(3), in
relevant part, prohibits a municipal employee from,
knowingly or with reason to know, acting in a manner
which would cause areasonabl e person having knowledge
of therelevant circumstances, to conclude that any person
canimproperly influence or unduly enjoy the employee’'s
favor inthe performance of the employee'sofficial duties,
or that the employee is likely to act or fail to act as the
result of kinship, rank, position or undueinfluence of any
party or person. A municipal employee can avoid a
violation of 823(b)(3) by disclosing in writing to her
appointing authority the factswhich would otherwiselead
to such aconclusion.

6. By delegating the hiring process to her
subordinate, reviewing the applications, informally
discussing them with the foreman, and advocating that
her daughter’s boyfriend be hired, Schumm acted in a
manner which would cause areasonabl e person knowing
thesefactsto concludethat her daughter’sboyfriend could
unduly enjoy her favor in the performance of her official
duties. Therefore, Schumm violated 823(b)(3). Schumm
did not make a written disclosure in accordance with
§23(b)(3) as she did not disclose in writing to her
appointing authority the nature of her relationship with
the applicant (i.e., her daughter’'s boyfriend) or her
involvement in the application process prior to her
involvement inthe matter. Moreover, her disclosurewas
inaccurate and misleading in stating, “| stayed out of the
process.”

Resolution

Inview of theforegoing violation of GL. c. 268A
by Schumm, the Commission has determined that the
public interest would be served by the disposition of this
matter without further enforcement proceedings, on the
basis of the following terms and conditions agreed to by
Schumm:

(1) that Schumm pay to the Commission the sum
of $2,000 as a civil penalty for his conduct in
violating GL. c. 268A, §23(b)(3);

(2) that shewaiveall rightsto contest thefindings
of fact, conclusions of law and terms and
conditions contained in thisAgreement inthisor
any other related administrative or judicial
proceedingsto which the Commissionisor may
be a party.

DATE:April 29, 2002

COMMONWEALTH OF MASSACHUSETTS
STATE ETHICS COMMISSION

SUFFOLK, ss.COMMISSION ADJUDICATORY
DOCKET 659

IN THE MATTER
OF
LEON HALLE

DISPOSITION AGREEMENT

This Disposition Agreement is entered
into between the State Ethics Commission and Leon Halle
pursuant to Section 5 of the Commission’s Enforcement
Procedures. This Agreement constitutes a consented-to
final order enforceablein Superior Court, pursuantto G.L.
C. 268B, 84(j).

On December 19, 2001, the Commission initiated,
pursuantto GL. c. 268B, 8§4(a), apreliminary inquiry into
possible violations of the conflict of interest law, GL. c.
268A, by Halle. The Commission hasconcluded itsinquiry
and, onApril 19, 2002, found reasonable causeto believe
that Halle violated G.L. c. 268A, 8§17.

The Commission and Halle now agree to the
following findings of fact and conclusionsof law:

Findings of Fact

1. Leon Halle has served as a project manager
in the New Bedford Building Department since October
1999. Prior to October 1999, Halle worked for the New
Bedford Department of Public Works.

2. Halleaso surveyedlandin hisprivate capacity
as an engineer.

3. In or about May 1999, Halle, acting in his
private capacity for aNew Bedford developer, prepared
an as-built foundation plan for 967 Kensington Street.
The as-built isdated May 15, 1999.

4. In or about December 2000, Halle prepared
for the same New Bedford developer an as-built
foundation planfor 961 Kensington Street. That as-built
is dated December 9, 2000.

5. Both drawings were submitted to the New
Bedford Building Department as part of the developer’s
building permit applications.

6. Neither Halle's name nor his stamp appears
on either of the as-builts submitted to the building
department

7. Hallewas paid $175 for each survey, totaling
$350.
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8. Prior to preparing thetwo as-builts, Halle had
received advice from the Commission regarding the
restrictions imposed on his private activities under 817.
Hewas advised in an October 26, 1989 opinion rendered
by the Commission that “817(a) would prohibit [his]
receipt of compensation from a private client for the
preparation of planswhich will be submitted to the Town
planning board.” Hewas further warned in a December
2, 1998 letter from the Commission that “if [he] wereto
do any surveying work which was used to support an
application or otherwisewasused inrelationto aparticular
matter before a town board, [he] would be receiving
compensation in relation to a particular matter in which
the town has a direct and substantial interest, thereby
putting [him] inviolation of §17.”

Conclusionsof Law

9. Section 17(a) prohibitsamunicipal employee
from receiving compensation from anyone other than the
municipality inrelation to aparticular matter in whichthe
municipality hasadirect and substantial interest.

10. As a New Bedford building department
project manager, Halleisamunicipal employee.

11. The decision to issue a building permitisa
particular matter in which amunicipality hasadirect and
substantial interest.

12. Halle prepared two as-built foundation plans
knowing that they would beincluded in permit applications,
and that building permitswould not beissued unlessand
until those as-builtswerefiled with the city. Accordingly,
his preparation of the two as-builtswasin relation to the
building permit decisions.

13. Hallereceived, in total, $350 for preparing
the two as-builts.

14. Therefore, by receiving compensation from
a developer for preparing drawings to be submitted to
the City of New Bedford, specifically the department in
which heworked, Halleviolated 817(a) on two occasions.

Resolution

Inview of theforegoing violation of GL. c. 268A
by Halle, the Commission has determined that the public
interest would be served by the disposition of this matter
without further enforcement proceedings, on the basis of
the following terms and conditions agreed to by Halle:

(1) that Halle pay to the Commission the sum of

$2,000.00 asacivil penalty for violating GL. c.
268A, 817(a);
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(2) that Halle pay to the Commission the sum of
$350 as a civil forfeiture of the compensation
that hereceived for preparing drawings submitted
to the City of New Bedford in violation of §17(a);
and

(3) that hewaiveal rightsto contest thefindings

of fact, conclusions of law and terms and
conditions contained in thisAgreement inthisor
any other related administrative or judicial
proceedingsto whichthe Commissionisor may
be a party.

DATE: April 23, 2002

COMMONWEALTH OF MASSACHUSETTS
STATE ETHICS COMMISSION

SUFFOLK, ss.COMMISSION ADJUDICATORY
DOCKET NO. 475

IN THE MATTER
OF
MICHAEL DORMADY

ORDER

On April 17, 2002, this matter came before the
Hearing Commissioner to consider a Joint Motion to
Dismiss. The Hearing Commissioner referred the matter
to thefull Commission for deliberation on May 30, 2002.

In support of the referenced Mation the parties
assert that the all egations pending agai nst the Respondent
have been addressed by an action filed in the Superior
Court and the termination of the Respondent as a police
officer with the Duxbury Police Department, as well as
the understanding that the Respondent will not seek future
employment as apolice officer in the Commonwealth of
Massachusetts. The Commission noted the elapsed time
since the alleged wrongful acts, restitution, and the
subsequent death of the victim.

Wherefore, the Commission hereby allows the
Joint Motion to Dismiss and orders that a Dismissal
be entered.




COMMONWEALTH OF MASSACHUSETTS
STATE ETHICS COMMISSION

SUFFOLK, ss.COMMISSION ADJUDICATORY
DOCKET NO. 660

IN THE MATTER
OF
ROBERT HANNA

DISPOSITION AGREEMENT

This Disposition Agreement is entered into
between the State Ethics Commission and Robert Hanna
pursuant to Section 5 of the Commission’s Enforcement
Procedures. This Agreement constitutes a consented-to
final order enforceablein Superior Court, pursuantto G.L.
C. 268B, 84(j).

On January 31, 2002, the Commission initiated,
pursuantto GL. c. 268B, 8§4(a), apreliminary inquiry into
possible violations of the conflict of interest law, GL. c.
268A, by Hanna. The Commission has concluded its
inquiry and, on May 30, 2002, found reasonabl e cause to
believe that Hanna violated GL. c. 268A, §23(b)(2).

The Commission and Hanna now agree to the
following findings of fact and conclusions of law:

Findings of Fact

1. HannaistheHighway Surveyor inthetown
of Brimfield.

2. In spring 2001, the town 2002 winter sand
contract was put out to bid. All bidswereto be submitted
to the Board of Selectmen’s office at town hall by 10
am. on May 30, 2001. (The sand contract is bid on by
price per cubic yard of sand. The ultimate value of the
contract depends on the severity of the winter and the
demand for sand. The preceding four winter contracts
were worth an average of $17,000 per year.)

3. OnMay 30, 2001, after the 10 am. deadline
had passed, the bids were opened. Hanna and the town
procurement officer were present for the bid opening.
The town received one bid for the winter sand contract,
from Lorusso Corporation, in the amount of $9.95 per
cubic yard. Hannabelieved that Lorusso Corporation’s
bid was high. The successful bidder for the town 2001
winter sand contract, Hitchcock Contracting, did not
submit abid.

4. Hanna left the selectmen’s office after the
bid opening was completed and drove to the offices of
Hitchcock Contracting in Charlton. Hanna is familiar
with the owner of Hitchcock Contracting as Hitchcock
Contracting was awarded the winter sand contract for
thetown for theyears 1999, 2000 and 2001. At Hitchcock

Contracting'soffices, Hannaobtained abid in an envelope
for the 2002 winter sand contract and returned to town
hdl.

5. Hanna approached the procurement officer
and told her he had spoken with aHitchcock Contracting
employee who had told him that she had taped the bid to
the door of the police station. The police stationislocated
in the basement of town hall and has its own entrance.
With Hitchcock Contracting’ senvelopebidin hand, Hanna
said to the procurement officer, “1 found thistaped to the
door of the police station. What should we do about it?”
The procurement officer indicated that the town could
not accept Hitchcock Contracting’s bid because the bid
opening had been completed. Hannadid not object. He
stated that the Lorusso Corporation bid was too high.
Hanna left the procurement officer’s office with the
unopened Hitchcock Contracting’sbid in hand.

6. Ultimately, thetown put the 2002 winter sand
contract out to bid again because it deemed the original
bid by thelonebidder, L orusso Corporation, tobehighin
comparison to bids from recent years. A third company
was the low bidder in the re-bidding and was awarded
the winter sand contract.

7. Hanna admits that his statement to the
procurement officer that Hitchcock’s bid was taped to
the police station door wasfalse. Hanna, however, asserts
he went to Hitchcock Contracting to ask why it had not
submitted abid, as Hitchcock had submitted abid for the
five previous years. Hanna believed Lorusso
Corporation’sbid wastoo high and, thus, not inthetown’s
best interests. Notwithstanding Hanna's assertions, his
attempted efforts to circumvent the bidding process and
his misrepresentation to the procurement officer were
not justified. The appropriate action would have been to
publicly request that the contract be re-bid.

Statement of Law

8. Section 23(b)(2) of G.L. c. 268A prohibitsa
municipa employee from knowingly or with reason to
know using or attempting to use hisposition to obtain for
himself or othersan unwarranted privilege of substantial
valuewhichisnot properly availableto similarly situated
individuds.

9. By attending the bid opening on town time
and in his highway surveyor capacity, using knowledge
of other contractors' bids, contacting Hitchcock
Contracting, traveling toits place of business, obtaining a
bid, misrepresenting how the bid was received, and then
attempting to submit the bid on Hitchcock Contracting's
behalf, Hanna used or attempted to use his highway
surveyor position.

10. Theattempted late submission of Hitchcock
Contracting’s bid was an unwarranted privilege asit was
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offered after the deadline and/or it was an unwarranted
exemption as it deviated from and was an attempt to
circumvent the proper bidding procedure.

11. Wherethe sand contract ispotentially worth
tens of thousands of dollars (depending on winter weather
conditions), the ability to forego the proper bidding
proceduresis of substantial value.

12. Thepotentia ability of Hitchcock Contracting
to submit a bid for the sand contract after the stated
deadline was not properly available to any other
companies.

13. Thus, by using his official position as the
highway surveyor in attempting to secure for Hitchcock
Contracting an unwarranted privilege (having its bid for
the sand contract considered after the deadline) and/or
exemption (circumventing the proper bidding procedure),
Hannaviolated GL. c. 268A, §23(b)(2).

Resolution

Inview of theforegoing violation of GL. c. 268A
by Hanna, the Commi ssion has determined that the public
interest would be served by the disposition of this matter
without further enforcement proceedings, on the basis of
the following terms and conditions agreed to by Hanna:

(1) that Hanna pay to the Commission the sum
of $2,000 as a civil penaty for his conduct in
violating GL. c. 268A, §23(b)(2);and

(2) that hewaiveall rightsto contest the findings
of fact, conclusions of law and terms and
conditions contained in thisAgreement inthisor
any other related administrative or judicial
proceedingsto which the Commissionisor may
be a party.

DATE: June 19, 2002
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COMMONWEALTH OF MASSACHUSETTS
STATE ETHICS COMMISSION

SUFFOLK, ss.COMMISSION ADJUDICATORY
DOCKET NO. 661

IN THE MATTER
OF
THOMAS LUSSIER

DISPOSITION AGREEMENT

This Disposition Agreement is entered into
between the State Ethics Commission and Thomas
Lussier pursuant to Section 5 of the Commission’s
Enforcement Procedures. This Agreement constitutes a
consented-to final order enforceable in Superior Court,
pursuant to GLL. c. 268B, 84()).

On March 1, 2001, the Commission initiated,
pursuantto GL. c. 268B, 84(a), apreliminary inquiry into
possible violations of the conflict of interest law, G.L. c.
268A, by Lussier. The Commission has concluded its
inquiry and, on June 25, 2002, found reasonabl e cause to
believe that Lussier violated GL. c. 268A.

The Commission and Lussier now agree to the
following findings of fact and conclusionsof law:

Findings of Fact

1. Atadl relevant times, Lussier was employed
asthe executivedirector for the Massachusetts Teachers
Retirement Board (“MTRB"). As such, he was a state
employee asthat term isdefined in GL. c. 268A, §1(q).

2. In January 1995, the MTRB secured a
Corporate American Express Account. Lussier, as
executive director, had access to that account.

3. Between 1997 and early 2001, Lussier
charged both business and personal expenses on the
corporate credit card. At all times during which Lussier
charged personal expensesonthe MTRB corporate credit
card, he also incurred legitimate business expenses on
behalf of the MTRB for which hewasentitled to, but did
not seek, reimbursement. Theamount of the unreimbursed
business expenses, however, was significantly less than
the charged personal expenses (as is detailed below).

4. In February 2001, the media reported that
Lussier used the MTRB corporate credit card to charge
thousand of dollars in personal items. Until that time,
Lussier had not made an accounting or reimbursed the
MTRB for his personal expenses charged to the MTRB
corporate credit card.

5. After the media reported on the matter,
L ussier made an accounting of and reimbursed the MTRB



$3,012.77 for such personal expenses, plus $504.50 in
interest for atotal of $3,517.27.

6. At about this same time, the Office of the
SateAuditor beganinvestigating thismatter. 1naJanuary
2002 report, the State Auditor determined that Lussier’'s
personal expenses charged to the MTRB card plus
interest were $3,642.39. Lussier reimbursed the MTRB
the $114.62 difference.

7. Lussier acknowledges that he used the
MTRB corporate credit card for personal use, but asserts
that he anticipated that any personal expenseswould be
offset by the eligible business expenses that he had not
submitted for reimbursement, and that he intended to
make a complete reconciliation. Lussier asserts that he
never intended to allow persona expenses to exceed
business expenses for which he was rightfully entitled
through reimbursements.Y Notwithstanding Lussier’'s
assertions, his business expenses fell more than $3,000
short of offsetting his charged personal expenses.
Lussier's use of the MTRB corporate credit card for
persona expenditureswithout reimbursing the M TRB until
after the matter was reported in the media was not
justified asthe expenditures were not legitimate business
purchases.

8. Lussier hassince made afull reimbursement
to the MTRB. In addition, the MTRB has eliminated
agency corporate credit cards.

Conclusionsof Law

9. General Laws chapter 268A, §23(b)(2)
prohibits astate empl oyee from knowingly, or with reason
to know, using or attempting to use hisofficial positionto
secure for himself or others unwarranted privileges or
exemptionswhich are of substantial value and which are
not properly availableto similarly situated individuals.

10. As executive director, Lussier had
authorization to use the MTRB corporate credit card for
legitimate MTRB purchases.

11. The use of the MTRB corporate credit card
was a privilege.

12. The use of the MTRB corporate credit card
for personal purchases not related to MTRB business
and not timely reimbursed was unwarranted.

13. Where the expenditures exceeded $50
(individually or in the aggregate), they were of substantial
value.

14. By charging personal expensestothe MTRB
corporate credit card without making timely
reimbursements, L ussier knowingly or with reasonto know
used hisofficial positionto securefor himself unwarranted

privileges of substantial value not properly available to
smilarly situated individuas. By doing so, Lussier violated
GL. c. 268A, 823(b)(2) by using the MTRB corporate
credit card for personal use and without timely
reimbursement.

Resolution

Inview of theforegoing violation of GL. c. 268A
by L ussier, the Commission has determined that the public
interest would be served by the disposition of this matter
without further enforcement proceedings, on the basis of
the following terms and conditions agreed to by Lussier:

(1) that Lussier pay to the Commission the sum
of $5,000 as a civil penaty for his conduct in
violating G.L. c. 268A, §23(b)(2)? Lussier
reimbursed the MTRB for the personal expenses,
plusinterest. Full restitution therefore has been
made; and

(2) that Lussier waive all rights to contest the
findings of fact, conclusions of law and terms
and conditionscontained inthisAgreement inthis
or any other related administrative or judicial
proceedingsto which the Commissionisor may
be a party.

DATE: July 2, 2002

YThe MTRB had no written regulations, procedures, or internal
controls governing the use of corporate credit cards by Lussier and
senior staff.

YL usser reimbursed the MTRB for the personal expenses, plus
interest. Full resititution therefore has been made.

COMMONWEALTH OF MASSACHUSETTS
STATE ETHICS COMMISSION

SUFFOLK, ss.COMMISSION ADJUDICATORY
DOCKET NO. 664

IN THE MATTER
OF
DIANE WONG

DISPOSITION AGREEMENT

This Disposition Agreement is entered
into between the State Ethics Commission and Diane
Wong pursuant to Section 5 of the Commission’s
Enforcement Procedures. ThisAgreement constitutes a
consented-to final order enforceable in Superior Court,
pursuant to G.L. c. 268B, 84()).
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On November 13, 2001, the Commissioninitiated,
pursuantto GL. c. 268B, 84(a), apreliminary inquiry into
possible violations of the conflict of interest law, G.L. c.
268A, by Wong. The Commission hasconcludeditsinquiry
and, on May 30, 2002, found reasonabl e causeto believe
that Wong violated GL. c. 268A, §23(b)(2) and (b)(3).

The Commission and Wong now agree to the
following findings of fact and conclusions of law:

Findings of Fact

1. Diane Wong served as the Massachusetts
Bay Transportation Authority’ sAssistant General Manager
for Organization Diversity between December 1, 1997
and June 2002.

2. In early 1998, shortly after she was hired,
Wong wasinterested in establishing a database of people
andfirmsinterestedin providing diversity trainingto MBTA
employees. There were no written procedures at the
time at the MBTA for accumulating such information.
Other employees at the MBTA with more experience
than Wong suggested the use of a Request for Proposals
(“RFP"). The RFP was drafted in very broad terms so
that it would €licit the broadest possible spectrum of
personsand firmsinterested in providing such training.

3. On or about March 30, 1998, the Office of
Organizational Diversity and the MBTA's Department of
Human Resources jointly issued an RFP soliciting
proposals from firms interested in providing diversity
training to MBTA employees.

4. In conjunction with the issuance of the RFP,
Wong and Human Resources personnel organized afive-
member RFP review committee to review proposals and
select contractors.

5. Fifty firmssubmitted proposalsin responseto
the RFP. Praxis Consultants & Trainers was one of the
firmsthat submitted a proposal.

6. Wong's son-in-law, Marc Saunders, was one
of Praxis'sthree principals.

7. Copiesof the50 proposals, together withrating
sheets, were distributed to the five members of the RFP
review committee.

8. TheRFPreview committee sorted the bidders
into those whose proposalswere useful in theimmediate
future, thosewhose proposalsmight beuseful inthefuture,
and those whose proposals were not useful. Praxis was
one of the firms deemed useful.

9. Subsequent to the RFP review committee’s
informal discussions, Wong unilaterally decided to contract
with two proposers, one of which was Praxis.
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10. Praxis executed three contracts with the
MBTA, thefirst in or about late May 1998 for $10,000,
the second in or about September 1998 for $10,000, and
the third in or about late 2000 for $20,000. All of the
contracts incorporated Praxis's April 30, 1998 proposal
in response to the RFP. Praxis provided the trainings
under the first two contracts, for which the MBTA paid
Praxis atotal of $20,000. The trainings by Praxis were
well-received by MBTA employees who attended. The
MBTA canceled thefinal training, however, and withheld
payment.

11. Each of the three contracts was initiated by
Wong's Office of Organizational Diversity, and each called
for the submission of invoicesdirectly to Wong.

Conclusions of Law

12. Section 23(b)(2) prohibits a state employee
from knowingly or with reason to know using their position
to obtain for themselves or others unwarranted privileges
of substantial value not properly available to similarly
situated individuals.

13. As an MBTA official, Wong was a state
employee, asthat termisdefined in GL. c. 268A, § 1.

14. By selecting Praxis as a winning bidder,
Wong knowingly or with reason to know used her position
as an MBTA employee.

15. Praxis's ability to secure MBTA contracts
awarded by one of the principal’sin-laws, absent further
input from the duly organized RFP review committee,
constituted an unwarranted privilege, not properly
availableto similarly situated individuals.

16. Theunwarranted privilegeled directly to the
award of three contractsworth, intotal, $40,000 to Praxis,
and therefore was of substantial value.

17. Therefore, by knowingly or with reason to
know using her position at the MBTA to securefor Praxis
an unwarranted privilege of substantial value not properly
availableto similarly situated individual s, Wong viol ated
§23(b)(2).

18. Section 23(b)(3) prohibits a state employee
from knowingly, or with reason to know, acting inamanner
that would cause areasonabl e person, having knowledge
of therelevant circumstances, to conclude that any person
can improperly influence or unduly enjoy their favor in
the performance of their official duties, or that heislikely
toact or fail to act asaresult of kinship, rank, position or
undue influence of any party or person. It shall be
unreasonabl e to so conclude if such officer or employee
has disclosed in writing to his appointing authority or, if
Nno appointing authority exists, disclosesin amanner which



ispublic in nature, the facts which would otherwise lead
to such aconclusion.

19. By awarding three contracts to Praxis, a
company in which her son-in-law was one of three
principals, Wong knowingly or with reason to know, acted
inamanner that would cause areasonable person, having
knowledge of all therelevant circumstances, to conclude
that Praxis could unduly enjoy Wong's favor in the
performance of her official duties. The appearance of a
conflict of interest was exacerbated by Wong's role in
initiating, and participating in, the RFP review committee
processthat identified Praxis's proposal asuseful. Wong
made no public disclosure or, again exacerbating the
appearance of a conflict of interest, any disclosure even
to her colleaguesat the MBTA, in connection with any of
thethree contract awards. Therefore, in so acting, Wong
violated GL. c. 268A, §23(b)(3) on three occasions.

Resolution

Inview of theforegoing violation of GL. c. 268A
by Wong, the Commi ssion has determined that the public
interest would be served by the disposition of this matter
without further enforcement proceedings, on the basis of
the following terms and conditions agreed to by Wong:

(1) that Wong pay to the Commission the sum of
$5,000 asacivil pendty for violating GL. c. 268A,
§23(b)(2) and §23(b)(3); and

(2) that shewaiveall rightsto contest thefindings
of fact, conclusions of law and terms and
conditions contained in thisAgreement inthisor
any other related administrative or judicial
proceedingsto which the Commissionisor may
be a party.

DATE: September 10, 2002

COMMONWEALTH OF MASSACHUSETTS
STATE ETHICS COMMISSION

SUFFOLK, ss.COMMISSION ADJUDICATORY
DOCKET NO. 665

IN THE MATTER
OF
ROBERT COMISKEY

DISPOSITION AGREEMENT

This Disposition Agreement is entered into
between the State Ethics Commission and Robert

Comiskey pursuant to Section 5 of the Commission’s
Enforcement Procedures. ThisAgreement constitutes a
consented-to final order enforceable in Superior Court,
pursuant to GLL. c. 268B, 84()).

On May 30, 2002, the Commission initiated,
pursuantto GL. c. 268B, 84(a), apreliminary inquiry into
possible violations of the conflict of interest law, GL. c.
268A, by Comiskey. The Commission has concludedits
inquiry and, on September 5, 2002, found reasonabl e cause
to believethat Comiskey violated G.L. c. 268A, 823(b)(2).

The Commission and Comiskey now agree to
the following findings of fact and conclusions of law:

Findings of Fact

1. Comiskey served as the Dover ambulance
squad administrator from 1975, when the position was
created, until hisresignationin June 2001.

2. Comiskey, his wife and son served as
emergency medical technicians (“EMTS") on the
ambulance squad, earning an hourly wage of
approximately $14.00.

3. EMTs are required to attend 28 hours of
additional training sessions every two years to maintain
certification. 105 CMR 170.

4. Asambulance squad administrator, Comiskey
was responsiblefor approving and submitting to the state
Office of Emergency Management Services (“OEMS”)
the attendancerostersfor Dover’'sEMT training sessions.
The OEMS requires the rosters as proof that EMTs are
attending training sessions necessary for themto maintain
certification. The OEM S-issued rostersrequirethe EMTs
tolist their EMT identification numbers and to print and
sign their names. EMTs are paid their prevailing hourly
wage for attending the training sessions, which average
three hours in length and occur six to eight times per
year.

5. Between 1996 and 2001, Comiskey certified
that he, hiswife and son attended certain training sessions
although they had not. As aresult, al three received
attendance credit for training sessionsthey did not attend.
In addition, the parties received the following
compensation for training sessions they did not attend:
Comiskey, $323.14; wife, $444.73; and son, $86.52.

6. Itisunclear whether Comiskey, hiswifeand
son attended sufficient training sessionsto maintain their
certifications.

7. Following an investigation by OEMS,
Comiskey surrendered hisEMT license and resigned as
ambulance squad administrator in June 2001.
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Conclusionsof Law

8. Section 23(b)(2) of G.L. c. 268A prohibitsa
municipal employee from using or attempting to use his
official position to secure for himself or others
unwarranted privileges or exemptions which are of
substantial value and which are not properly availableto
similarly situated individuals.

9. As the Dover ambulance squad
administrator, Comiskey was, during therelevant period,
amunicipal employee as that term is defined in GLL. c.
268A, 81.

10. Comiskey used his position as ambulance
squad administrator by, in hisofficial capacity, certifying
to the OEM S that he, his wife and son attended training
sessions for which they received attendance credit and
compensation for their purported attendance.

11. Securing training session attendance credit
and compensation for such non-attendance were specia
benefitsand, as such, privileges.

12. Thereceipt of training session creditswas a
privilege of intangible substantial valueasthey arerequired
for EM Tsto maintain certification. The paymentsreceived
for training sessions not attended were privileges of
substantial value individually ($323.14; $444.73; and
$86.52 to Comiskey, hiswife, and son, respectively) and
in the aggregate ($854.39 total).

13. Comiskey and his family members’ receipt
of training session attendance credit and compensation
was unwarranted because they had not, in fact, attended
the EMT training sessions.

14. The privilege of receiving training session
attendance credit and compensation for sessions not
attended was not otherwise properly availableto similarly
situated individuals.

15. Therefore, by fasdly certifyingtothe OEMS
that he, hiswife and son attended training sessionsthereby
enabling him, hiswife and his son to improperly obtain
training credits and compensation for sessions they did
not attend, Comiskey used hisposition to securefor himself
and his family members unwarranted privileges of
substantial value that were not properly available to
similarly situated individuals, violating §23(b)(2).Y

Resolution

Inview of theforegoing violation of GL. c. 268A
by Comiskey, the Commission has determined that the
public interest would be served by the disposition of this
matter without further enforcement proceedings, on the
basis of the following terms and conditions agreed to by
Comiskey:

1080

(1) that Comiskey pay to the Commission the
sum of $5,000.00¢ as a civil penalty for his
conductinviolating G.L. c. 268A, 8§23(b)(2);

(2) that he reimburse the Town of Dover the
sum of $854.39, forthwith; and

(3) that hewaiveall rightsto contest the findings
of fact, conclusions of law and terms and
conditions contained in thisAgreement inthisor
any other related administrative or judicial
proceedingsto which the Commissionisor may
be a party.

DATE: September 12, 2002

Y Comiskey’s actions al so raise concerns under §§19 and 23(b)(3) of
GL c. 268A. Section 19 of GL. c. 268A prohibits a municipal
employee from participating as such an employee in a particular
matter in which to hisknowledge he or animmediate family member
has afinancial interest. General Laws, ¢. 268A, §23(b)(3) prohibits
amunicipal employee from acting in amanner which would cause a
reasonable person, having knowledge of therelevant circumstances,
to conclude that any person can improperly influence him or unduly
enjoy hisfavor in the performance of hisofficial duties, or that heis
likely to act or fail to act as a result of kinship, rank, position or
undue influence of any party or person. Asamatter of enforcement
discretion, the Commission decided to resolve this matter under
§23(b)(2) to emphasize that the most serious aspect of the conduct

described involved the abuse of public position for private gain.

2The Commission is empowered to impose a fine of up to $2,000
for each violation of the conflict of interest law. The size of thefine
in this disposition agreement reflects the seriousness of the conduct
and the potential harm to public health and safety.

COMMONWEALTH OF MASSACHUSETTS
STATE ETHICS COMMISSION

SUFFOLK,ss. COMMISSION ADJUDICATORY
DOCKET NO. 666

IN THE MATTER
OF
JUNE LEMIRE

DISPOSITION AGREEMENT

This Disposition Agreement is entered into
between the State Ethics Commission and June Lemire
pursuant to Section 5 of the Commission’s Enforcement
Procedures. This Agreement constitutes a consented-to
final order enforceablein Superior Court, pursuantto G.L.
C. 268B, 84(j).



On June 26, 2002, the Commission initiated,
pursuantto GL. c. 268B, 84(a), apreliminary inquiry into
possible violations of the conflict of interest law, GL. c.
268A, by Lemire. The Commission has concluded its
inquiry and, on October 23, 2002, found reasonabl e cause
to believe that Lemireviolated G.L. c. 268A, §23(b)(3).

The Commission and Lemire now agree to the
following findings of fact and conclusions of law:

Findings of Fact

1. Lemireisthe Southbridge Housing Authority
(“SHA™) executive director.

2. George DiBonaventuraworked for the SHA
asafull-time maintenance supervisor from 1983 until his
retirement in late 1999. DiBonaventura is Lemire’'s
boyfriend.

3. In late 2000, the SHA Commission began
discussing renovating the porch and bathroom of its
building on School Street.

4. Inapproximately June 2001, DiBonaventura
applied to the architect to be hired as the clerk of the
works on the renovation project.

5. At about this same time, the architect
contacted Lemire as the SHA executive director for a
reference concerning DiBonaventura's employment at
the SHA. Lemire spokefavorably about DiBonaventura
and recommended to the architect he be hired as the
clerk of the works for the SHA project. Lemire did not
disclose to the architect nor was the architect aware at
the time of the recommendation that DiBonaventurawas
Lemire shoyfriend.

6. Lemire did not disclose to her appointing
authority, the SHA, that she recommended to the architect
that her boyfriend be hired as the clerk of the works.

7. The architect subsequently hired
DiBonaventura as the part-time clerk of the works for
three months for atotal salary of $5,330.

Conclusionsof Law

8. Genera Laws chapter 268A, §23(b)(3), in
relevant part, prohibits a municipal employee from,
knowingly or with reason to know, acting in a manner
which would cause areasonabl e person having knowledge
of therelevant circumstances, to conclude that any person
canimproperly influence or unduly enjoy the employee's
favor inthe performance of the employee'sofficial duties,
or that the employee is likely to act or fail to act as the
result of kinship, rank, position or undueinfluence of any
party or person.Y

9. By speaking favorably about her boyfriend
DiBonaventura and recommending he be hired as the
clerk of the works for the SHA project, Lemire acted in
amanner whichwould cause areasonabl e person knowing
these facts to conclude that her boyfriend could unduly
enjoy her favor in the performance of her official duties.
Therefore, Lemire violated §23(b)(3).

Resolution

Inview of theforegoing violation of GL. c. 268A
by Lemire, the Commission has determined that the public
interest would be served by the disposition of this matter
without further enforcement proceedings, on the basis of
the following terms and conditions agreed to by Lemire:

(1) that Lemire pay to the Commission the sum
of $500 as a civil penalty for his conduct in
violating GL. c. 268A, §823(b)(3);

(2) that shewaiveall rightsto contest thefindings
of fact, conclusions of law and terms and
conditions contained in thisAgreement inthisor
any other related administrative or judicial
proceedingsto which the Commissionisor may
be a party.

DATE: September 27, 2002

YA municipal employee can avoid aviolation of §23(b)(3) by making
an advance written disclosure to her appointing authority of the
facts that would otherwise lead to such a conclusion. Lemire made
no such disclosure. Thelaw’s provision for advance written disclosure
to dispel the appearance of a conflict of interest is not a technical
requirement. It causes the public employee to pause and reflect
upon the appearance issue and decide whether to abstain, or
notwithstanding the appearance issue to participate after making a
timely written disclosure. Importantly, if the public employee
chooses to participate, the written notice gives the appointing
authority the opportunity to consider the appearance issues raised
and to take appropriate action. Where there are serious §23 appearance
problems such asin the present case, it seemslikely that an employee
will abstain, or if timely disclosure is made, directed to abstain or
limit her involvement.

1081



COMMONWEALTH OF MASSACHUSETTS
STATE ETHICS COMMISSION

SUFFOLK, ss.COMMISSION ADJUDICATORY
DOCKET NO. 624

IN THE MATTER
OF
JAMES FOSTER

DISPOSITION AGREEMENT

This Disposition Agreement is entered into
between the State Ethics Commission and James Foster
pursuant to Section 5 of the Commission’s Enforcement
Procedures. This Agreement constitutes a consented-to
final order enforceablein Superior Court, pursuantto G.L.
C. 268B, 84(j).

On October 18, 2000, the Commissioninitiated,
pursuantto GLL. c. 268B, 84(a), apreliminary inquiry into
possible violations of the conflict of interest law, G.L. c.
268A, by Foster. The Commission has concluded its
inquiry and, onApril 10, 2001, found reasonable causeto
believe that Foster violated GL. c. 268A, §23(b)(2) and
authorized theinitiation of adjudicatory proceedings. On
May 23, 2001, the Commission’s Enforcement Division
issued an Order to Show Cause. Foster answered on
July 3, 2001, denying that he had violated the law and
setting forth affirmative defenses. On October 9, 2002,
the parties submitted a Joint M otion to Dismiss based on
this disposition agreement rather than having a hearing
onthe charges and affirmative defenses. The Commission
approved that motion on October 23, 2002.

The Commission and Foster now agree to the
following findings of fact and conclusionsof law:

Findings of Fact

1. Atal relevant times, Foster was employed
by the Milton School Department as the administrator of
building and grounds. As such, he was a municipal
employee asthat term isdefined in GL. c. 268A, §1(g).

2. The school department had an account at
Johnson Motor Parts to purchase auto parts for school
department vehicles. Foster, asadministrator of building
grounds, had access and authority to use that account to
purchase auto parts for such vehicles. Foster did not
have authority to purchaseauto partsfor hisor hisfamily’s
personal vehicles.

3. Foster used the school department account
at Johnson Motor Parts to charge auto parts in the total
amount of $1097.90 for vehicles owned by himself and/
or family membersasfollows:
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(a) for a Dodge Caravan in the approximate
amount of $100.91 on or about October 3, 1996;
(b) for aBuick Rivierain the approximate amount
of $160.57 on or about October 15, 1996;

(c) for aBuick Rivierain the approximate amount
of $129.72 on or about October 17, 1996;

(d) for aBuick Rivierain the approximate amount
of $66.12 on or about December 4, 1996;

(e) for aChryder New Yorker in the approximate
amount of $395.88 on or about January 30, 1997;

(f) for aDodge Caravan and a Ford Explorer in
the approximate amount of $80.75 on or about
July 10, 1998; and

(g) for a Pontiac Firebird in the approximate
amount of $163.95 on or about October 8, 1998.

Conclusionsof Law

4. General Laws chapter 268A, §23(b)(2)
prohibits amunicipal employeefrom knowingly, or with
reason to know, using or attempting to use his official
position to secure for himself or others unwarranted
privileges or exemptions which are of substantial value
and which are not properly availableto similarly situated
individuds.

5. By charging to the school account auto parts
for vehicles owned by himself and/or his family, Foster
knowingly or with reason to know used hisofficial position
to secure for himself or others unwarranted privileges of
substantial value not properly availableto similarly situated
individuals. By doing so, Foster violated G.L. c. 268A,
§23(b)(2) on each of the above-described seven
occasions.

Resolution

Inview of theforegoing violation of GL. c. 268A
by Foster, the Commission has determined that the public
interest would be served by the disposition of this matter
without further enforcement proceedings, on the basis of
the following terms and conditions agreed to by Foster:

(1) that Foster pay to the Commission the sum
of $2,000 as a civil penalty for his conduct in
violating G.L. c. 268A, §23(b)(2);Y? and

(2) that Foster waive al rights to contest the
findings of fact, conclusions of law and terms
and conditionscontained inthisAgreement inthis
or any other related administrative or judicial
proceedingsto which the Commissionisor may



be a party.

DATE: November 7, 2002

Ypfter an investigation into this matter, Foster reimbursed the town
for the auto parts he charged to the town account. Therefore, no
further restitution is sought.

2Criminal chargesrelated to these and other matterswere brought by
the District Attorney’s Office. The parties have since entered into a
resolution.

COMMONWEALTH OF MASSACHUSETTS
STATE ETHICS COMMISSION

SUFFOLK, ss.COMMISSION ADJUDICATORY
DOCKET NO. 670

IN THE MATTER
OF
MICHAEL J. D’AMICO

DISPOSITION AGREEMENT

This Disposition Agreement is entered into
between the State Ethics Commission and Michael J.
D’ Amico pursuant to Section 5 of the Commission’'s
Enforcement Procedures. ThisAgreement constitutes a
consented-to final order enforceable in Superior Court,
pursuant to G.L. c. 268B, 8§ 4()).

On April 17, 2002, the Commission initiated,
pursuant to GL. c. 268B, § 4(a), a preliminary inquiry
into possibleviolations of the conflict of interest law, G.L.
c. 268A, by D’ Amico. The Commission has concluded
itsinquiry and, on September 5, 2002, found reasonable
cause to believe that D’ Amico violated GL. c. 268A, §
19.

The Commission and D’ Amico now agreeto the
following findings of fact and conclusions of law:

Findings of Fact

1. D’Amico was Quincy’s Ward 4 City
Councillor between January 1996 and January 2002.

2. D’Amico purchased a home at 57-59 Penn
Street in Quincy in March 1999.

3. Subseguent to D’ Amico’s purchase of 57-59
Penn Street, Lappen Auto Supply Company, Inc.
(“Lappen”), which owned commercial property abutting
D’ Amico’s Penn Street property, petitioned the Quincy
Zoning Board of Appeals for “set back relief through a
variance and a Special Permit to construct in a flood

plain.” Lappen wanted to construct a new warehouse
that would link the two buildings already sited on its

property.

4. Four letters supporting Lappen’s application
were submitted to the zoning board, one from D’ Amico.
D’ Amico’'sMay 11, 1999 | etter waswritten on city council
stationery.

5. Councillor D’Amico’s letter recommended
six “conditionsfor consideration before granting L appen
Auto Supply['s]” application. One of the six conditions
suggested by Councillor D’ Amicowasthat “[I]andscape,
retaining walls and fencing plan for Penn Street abutters
be directed and agreed upon by Building Inspector and
abutters.” D’Amico’s letter closed: “As the Ward Four
Councillor, | would have no objectionsto the Zoning Board
of Appeals granting the request, providing the above six
conditions are agreed to.” D’Amico signed the letter
“Michael J. D’ Amico, Ward Four Councillor.”

6. The Zoning Board of Appeals did not adopt
Councillor D’ Amico’srecommendation that landscaping,
retaining walls and fencing be provided subject to the
agreement of Penn Street abutters. The board did, though,
conditionitsgrant on Lappen’ssubmissionto the building
inspector for review and approval of “a reasonable
landscape plan,” which wastoinclude“the southwesterly
end of the lot.” (Penn Street abuts the southwesterly
end of Lappen’slot.) Aswas customary, the landscape
plan submitted to the building department included only
landscaping dated for Lappen’sproperty; it did not include
improvements for abutters.

7. Quincy city ordinance 17.36.070 requiresthat
businesses adjacent to residential districts screen abutting
properties. The ordinance doesnot, though, asD’ Amico
requested, requirethat those businesses construct retaining
wallsor provide landscaping servicesother than screening,
nor doesit require that the screening provided be subject
to abutters' agreement.

8. InAugust 1999, at acost of $6,700to L appen,
a landscaper performed work at D’ Amico’s property.
Thecost for thework performed on Councillor D’ Amico’s
property was comparabl e to the cost borne by Lappen to
landscape a second abutter’s property.

Conclusionsof Law

9. Section 19 of G.L. ¢c. 268A prohibits municipal
employeesfrom participating intheir official capacity in
particular matters in which, to their knowledge, they or
an immediate family member have afinancial interest.

10. Asacity councillor, D’ Amicowas, in spring
1999, a municipal employee as that term is defined in
GL.c. 268A, § 1.
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11. TheZoning Board of Appeals' consideration
of Lappen Auto Supply’s petition for a variance and a
specia permit was a particular matter.

12. By submitting the above-referenced | etter to
the Zoning Board of Appeals on city council stationery,
and signing theletter asWard Four Councillor, D’ Amico
participated, in his official capacity, in that particular
matter.

13. D' Amico had afinancia interest inthe Zoning
Board of Appeals decision because one of the requested
“conditions’ submitted by D’ Amico would have obligated
L appen to pay for landscaping, retaining wallsand fencing
for D’ Amico’s property, and would have given D’ Amico
aroleindeciding what type of landscaping, retaining walls
and fencing would be provided. In addition, the work
would have mitigated any damageto D’ Amico’s property
value precipitated by Lappen’s expansion.

14. D’Amico knew of his financial interest in
the Zoning Board of Appeals matter when he submitted
his letter to the board.

15. Therefore, by submitting aletter to the Zoning
Board of Appeals in his official capacity, D' Amico
participated in a particular matter in which he had a
financial interest, thereby violating § 19.

Resolution

Inview of theforegoing violation of GL. c. 268A
by D’ Amico, the Commission has determined that the
public interest would be served by the disposition of this
matter without further enforcement proceedings, on the
basis of the following terms and conditions agreed to by
D’ Amico:

(1) that D’ Amico pay to the Commission the
sum of $1,250.00 as acivil penalty for violating
GL. c. 268A, 819;

(2) that hewaiveall rightsto contest the findings
of fact, conclusions of law and terms and
conditions contained in thisAgreement inthisor
any other related administrative or judicial
proceedingsto which the Commissionisor may
be a party.

DATE: December 2, 2002
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COMMONWEALTH OF MASSACHUSETTS
STATE ETHICS COMMISSION

SUFFOLK, ss.COMMISSION ADJUDICATORY
DOCKET NO. 671

IN THE MATTER
OF
JAMES J. HARTNETT Jr.

DISPOSITION AGREEMENT

The State Ethics Commission and James J.
Hartnett Jr. enter into this Disposition Agreement pursuant
to Section 5 of the Commission’s Enforcement
Procedures. This Agreement constitutes a consented-to
final order enforceablein the Superior Court, pursuant to
GL. c. 268B, 8 4()).

On August 8, 2001, the Commission initiated,
pursuant to GL. c. 268B, § 4(a), a preliminary inquiry
into possibleviolations of the conflict of interest law, G.L.
. 268A and c. 268B, by Hartnett. The Commission has
concluded its inquiry and, on June 25, 2002, found
reasonable cause to believe that Hartnett violated G.L. c.
268A,823and GL. c. 268B, § 7.

The Commission and Hartnett now agree to the
following findings of fact and conclusionsof law:

|. Background Facts

1. At all times relevant, Hartnett was the
Commonwealth’s Personnel Administrator and headed
the state’'s Human Resources Division (“HRD”). As
such, Hartnett was a state employee within the meaning
of GL. c. 268A.

Hartnett's appointing authority for GL. c. 268A
purposes was the Secretary of the Executive Office for
Administration and Finance (“A & F"), under whose
jurisdictionthe HRD falls.

TheHRD administersacivil servicemerit system
tofill certain positionsin state agenciesand municipalities.
One HRD office, the Office of Employee Relations, is
responsible for state employee union issues, such as
collective bargaining contract negotiations, benefits and
other contract interpretations, and grievances.

Hartnett’ s duties as Personnel Administrator and
head of HRD included meeting with union leaders to
address union issues. Hartnett also served on several
collective bargaining teams and was the chief negotiator
for the state when he did so. About 25% to 35% of
Hartnett’s time as Personnel Administrator was devoted
to union issues.



The National Association of Government
Employees (“NAGE”") is a union representing over
100,000 government employees nationwide and about
12,000 state employees; its headquarters are in Quincy,
Massachusetts. NAGE is one of the two largest unions
with which HRD has official relations. At all times
relevant, Kenneth T. Lyons was the NAGE president.

AsPersonnel Administrator, Hartnett had official
responsibility for contract extensions and contract
negotiations concerning major contracts between NAGE
and the Commonwealth. These contracts covered the
state’s clerical and support, trades and crafts, and
professional staff employees.

Lyons was not usually involved in day-to-day
contract negotiations. Occasionally, however, when the
negotiating team needed some hel p, Lyonswould become
personally involved or contact Hartnett on behalf of
NAGE.

II. Chapter 268A Violations
Findings of Fact
Lunches

When Hartnett first became Personnel
Administrator in July 1997, he arranged to meet with the
leader of each union representing state employees, to build
arelationship with them. When Hartnett told hisNAGE
contact that he wanted to meet with NAGE’s president,
he was told that it was Lyons's longstanding custom to
conduct NAGE business over lunch at Anthony’s Pier 4
restaurant when hewasin Boston. Thus, whenever they
met in Boston to discuss union business or any matters of
interest to NAGE, they did so over lunch at Pier 4.

Between January 1998 and July 2001, Hartnett
had lunch meetingswith Lyons approximately 20 times at
Anthony’s Pier 4. The average per person cost of these
business lunches was $50, and about ten of the lunches
cost more than $50 per person. Lyons always paid for
these lunches through a NAGE account. According to
Hartnett, he offered to pay at the earliest of these lunches,
but Lyons refused his offer. Thereafter, Hartnett did not
repeat his offer.

Hartnett knew that Lyons and/or NAGE was
paying for these lunches.

Hartnett also knew that Lyons' sreason for paying
for these lunches was not because of any social
relationship between Hartnett and Lyons, but because of
Hartnett’sofficia position asPersonnel Administrator and
Lyons sinterest in conducting businesswith the HRD on
behalf of NAGE.

Section 6 of the A & F Code of Conduct for

managers and non-union employees—which policy
Hartnett was mandated to follow—provides:

Employees shall not solicit or accept, directly or
indirectly, any gift, gratuity, favor, entertainment,
loan, or any other thing of value, from a person
who or entity which the employee knows or has
reason to know:

(&) has, or is seeking to obtain, contractual or
other business or financia relations with his or
her agency/department;

(b) conducts business or other activities which
are regulated or monitored by the agency/
department, except as permitted by statute or
regulation; or

(c) hasintereststhat may be substantialy affected
by the employee’'s performance or non-
performance of his or her official duties or has
the appearance of being substantially affected.

The Code of Conduct further providesthat these
restrictionsdo not apply to:

the acceptance of food or refreshments of
nominal value on infrequent occasions in the
ordinary course of abreakfast, luncheon, dinner,
or other meeting attended for educational,
informational or other similar purposes. However,
agency/departmental employees, while on
official business, are specifically prohibited
from accepting free food or other gratuity,
except non-alcoholic beverages (coffee, tea,
etc.), from persons with whom they have
contact in the performance of their official
duties. Employees are not permitted to accept
standing offers of mealsor refreshments, nor are
they permitted to accept several instances of
offers of food or refreshments from the same
person or entity which, in the aggregate, would
exceed the definition of nominal value during a
calendar year [emphasis added] .Y

Hartnett's appointing authority, the Secretary of
A & F, was not aware that Hartnett was having lunch
periodically with Lyons, or that Lyonsand/or NAGE was
paying for Hartnett’s lunch expenses. Hartnett made no
disclosures regarding these lunches.

Holiday Parties

In 1998, 1999 and 2000, Lyons invited Hartnett
and his wife to attend Fourth of July parties at Lyons's
summer residence in Bourne, which they did. The per
person cost for those parties—which included food, drink
and entertainment—was $200.

Lyonsalso invited Hartnett and hiswifeto attend
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Christmaspartiesin those sameyears, aswell asin 1997.
Hartnett and hiswife attended on three or four occasions.
Held at Anthony’s Pier 4, these parties included a full
dinner, open bar and professional entertainment. The per
person cost was over $50.

The apparent purpose of these holiday parties
was for Lyonsto express appreciation to the people who
worked with NAGE. NAGE paid for all the party
expenses, and no guest was asked to pay.

Before attending the first holiday party in 1997,
Hartnett offered to pay for his and wife's costs, and
provided a check to cover their expenses. NAGE never
cashed the check, and Hartnett did not repeat his offer.

Hartnett knew that Lyons and/or NAGE was
using these parties to create goodwill for NAGE in its
official dealingswith HRD. Thus, Hartnett knew or had
reason to know that he and hiswifewereinvited to these
parties not because of any personal or social relationship
that he shared with Lyons, but because of Hartnett's
official position as Personnel Administrator.

Seiko Watch

Shortly after Hartnett became Personnel
Administrator, he met with Lyons for the first time at
NAGE's headquarters. At that meeting, Lyons gave
Hartnett a Seilko watch withaNAGE emblem oniitsface.

Hartnett believed that Lyons gave him thiswatch
as a gesture of goodwill, and he accepted it because he
wanted to generate goodwill for the Commonwealth with
NAGE. Thus, Hartnett knew that hereceived the NAGE
watch not because of any personal or social relationship
that he shared with Lyons, but because of his officia
position as Personnel Administrator.

NAGE recordsindicate that the NAGE emblem
watches were purchased for $229 each. The
manufacturer’slist price for the watch was $215, and its
retail price was between $100 and $150. According to
Hartnett, he has never worn the watch.

Conclusionsof Law

Section 23(b)(2) of G.L. c. 268A prohibitsastate
employeefrom knowingly, or with reason to know, using
or attempting to use his official position to secure for
himself or others unwarranted privileges or exemptions
which are of substantial value and which are not properly
availableto similarly situated individuals.

Section 23(b)(3) of G.L. c. 268A prohibitsastate
employeefrom, knowingly, or with reason to know, acting
in a manner which would cause a reasonable person,
having knowledge of the relevant circumstances, to
conclude that any person can improperly influence or
unduly enjoy hisfavor in the performance of his official
1086

duties, or that heislikely to act or fail to act asaresult of
kinship, rank, position or undueinfluence of any party or
person. The section further provides that it shall be
unreasonabl e to so conclude if such officer or employee
has disclosed in writing to his appointing authority or, if
No appointing authority exists, disclosesin amanner which
ispublic in nature, the facts which would otherwise lead
to such aconclusion.

By receiving free businesslunchesand aNAGE/
Seiko watch from Lyons, and by attending holiday parties
sponsored by NAGE under the facts described above,
Hartnett knew or had reason to know that he was using
hisofficial position as Personnel Administrator to obtain
unwarranted privileges. Such conclusionisbased onthe
following factors.? First, Hartnett was in charge of the
HRD. Second, he accepted lunch at Anthony’s Pier 4,
food and entertainment at the holiday parties, and the
NAGE/Seiko watch from the NAGE president. Third,
when Hartnett accepted these items, NAGE had and
would continue to have interests in HRD matters that
potentially had a significant impact on NAGE business.
Fourth, Hartnett accepted these itemsin violation of the
A & F Codeof Conduct. Finally, Hartnett accepted these
itemsknowing that Lyonswasgiving themto him primarily
because of the authority that Hartnett could exercise as
Personnel Administrator regarding NAGE.

The unwarranted privileges were of substantial
value and, under the above-described circumstances, were
not properly availableto similarly situated individuals.

Therefore, based on the above circumstances,
Hartnett knew or had reason to know that he was using
his official position to secure for himself unwarranted
privileges of substantial value not properly available to
similarly situated individuals. By doing so, Hartnett
violated GL. c. 268A, § 23(b)(2).

In addition, by taking official actions of interest
to Lyons and/or NAGE, at or around the same time that
he was accepting from Lyonsfreelunches, holiday party
hospitality, and the NAGE/Seiko watch Hartnett knew or
had reason to know that he was acting in a manner that
would cause areasonable person knowing all of thefacts
to conclude that Lyons and/or NAGE could improperly
influence him in the performance of his official duties.®
Thus, Hartnett violated § 23(b)(3).#

[, Chapter 268B Violations

Findings of Fact and Conclusions of Law

As Personnel Administrator, Hartnett was
required to filean annual Statement of Financial I nterests

(“ SFI™) with the Ethics Commission.

General Laws c. 268B, § 5(g)(5) requires
disclosure of the name and address of the donor, and the



fair market vaue, if determinable, of any giftsaggregating
more than one hundred dollarsin the calendar year, ... if
the recipient isapublic employee and the source of such
gift(s) is a person having a direct interest in a matter
before the governmental body by which the recipient is
employed.

General Laws c. 268B, § 7 provides a penalty
for any person who filesafalse SFI under G.L. c. 268B,
§5%

Hartnett knew that NAGE had direct interestsin
matters pending before HRD during the relevant years.

In each of his SFIs for the years 1997 through
2000, Hartnett did not disclose his receipt of any gifts
under § 5(g).?

The items that Hartnett received from NAGE
through Lyons were gifts aggregating over $100 in each
calendar year, and Hartnett knew or had reason to know
the value of those gifts.

Thus, Hartnett failed to disclose on his 1997
through 2000 SFIs his receipt of gifts from Lyons
aggregating over $100 per calendar year, in violation of
GL.c.268B, §7.

V. Resolution

Inview of theforegoing violationsof GL. c. 268A
by Hartnett, the Commission has determined that the
public interest would be served by the disposition of this
matter without further enforcement proceedings, on the
basis of the following terms and conditions agreed to by
Hartnett:

(1) that Hartnett pay to the Commission the sum
of $4,000 as acivil penalty for violating GL. c.
268A, § 23(b)(2) and (b)(3) with regard to his
receipt of the lunches at Anthony’s Pier 4, food
and entertainment at holiday parties, and the
NAGE/Seikowatch; and for hisviolating GL. c.
268B, 87,

(2) that Hartnett amend his 1997 through 2000
SFls to reflect his receipt of gifts from Lyons/
NAGE aggregating over $100 per calendar year
in order to comply with G.L. c. 268B; and

(3) that Hartnett waive all rights to contest the
findings of fact, conclusions of law and terms
and conditionscontained inthisAgreement inthis
or any other related administrative or judicial
proceedingsto which the Commissionisor may
be a party.

DATE: December 3, 2002

YThe Code defines “nominal value® as $25 or less.

2Theconclusionin thisparticular casethat therewas ause of position
to obtain an unwarranted privilege is based on the cumulative effect
of all the factors cited. No one factor is determinative. The
Commission could reach the same conclusion in another case, evenin
the absence of one or more of these factors. Thus, each situation
must be evaluated case-by-case, based on its own particular factors.

Fsection 23(b)(3) provides further that the appearance of
impropriety can beavoided if the public employeedisclosesinwriting
to his appointing authority all of the relevant circumstances which
would otherwise create the appearance of conflict. The appointing
authority must maintain that written disclosure as a public record.
Hartnett made no such disclosure. The law’s provision for advance
written disclosure to dispel the appearance of aconflict of interestis
not atechnical requirement. It causes the public employee to pause
and reflect upon the appearance issue and decide whether to abstain
or, notwithstanding the appearanceissue, to participate after making
a timely written disclosure. Importantly, if the public employee
chooses to participate, the written notice gives the appointing
authority the opportunity to consider the appearance issues raised

and to take appropriate action.

#Section 3 of the conflict-of-interest |aw prohibits a public employee
from accepting or receiving anything of substantial value for himself
for or because of any officia act or act within hisofficial responsibility.
Hartnett’sreceipt of freelunchesfrom Lyonswhile discussing official
business raises 8§ 3 issues, but the Commission declined to pursue
thisconduct under § 3 because of the specific circumstancesinvolved.

5 any person who willfully affirms or swearsfalsely in regard to any
material matter before acommission proceeding under paragraph (c)
of section four of this chapter, or who files a false statement of
financial interestsunder section five of this chapter shall be punished
by afine of not more than one thousand dollars or by imprisonment
in the state prison for not more than three years, or in a house of
correction for not more than two and one-half years, or both. G.L. c.
268B, §7.

8« Gift" means a payment, entertainment, subscription, advance,
servicesor anything of value, unless consideration of equal or greater
valueisreceived. GL.c. 268B §1(g).

James J. Hartnett Jr.

Clo ThomasR. Kiley, Esq.
Cosgrove, Eisenberg & Kiley, PC.
One Internationa Place, Suite 1820
Boston, MA 02110-2600

PUBLIC EDUCATION LETTERY
Dear Mr. Hartnett:
Asyou know, the State Ethics Commission has

conducted apreliminary inquiry into allegationsthat you
violated the state conflict-of-interest law, G. L. c. 268A,
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by asking someone with whom you had official dealings
to provide employment help for a close friend of one of
your daughters. Based on the staff’s inquiry (discussed
below), the Commission voted on August 8, 2002, that
thereisreasonable cause to believe that you violated the
state conflict-of-interest law, G.L. c. 268A, § 23(b)(2)
and (3).

For the reasons discussed bel ow, the Commission
does not believe that further proceedings are warranted.
Instead, the Commission has determined that the public
interest would be better served by bringing to your
attention, and to the public’s attention, the factsrevealed
by the preliminary inquiry, and by explaining theapplication
of thelaw to thefacts, with the expectation that thisadvice
will ensure your understanding of and future compliance
with the conflict-of-interest law. By agreeingtothispublic
letter asafinal resolution of this matter, you do not admit
to the facts and law discussed below. The Commission
and you have agreed that there will be no formal action
against you in thismatter and that you have chosen not to
exercise your right to a hearing before the Commission.

l. Facts

In July 1997, you became the Commonwealth’s
Personnel Administrator in charge of the Human
ResourcesDivision (“HRD"). Your appointing authority
for G.L. c. 268A purposes was the Secretary of the
Executive Office for Administration and Finance (“A &
F"), under whosejurisdiction HRD falls. In spring 2002,
you retired from the HRD.

TheHRD administersacivil servicemerit system
to fill certain state and municipal positions. One HRD
office, the Office of Employee Relations, isresponsible
for state employee union issues, such as collective
bargaining contract negotiations, benefits and other
contract interpretations, and grievances.

Your duties as the Personnel Administrator and
head of HRD included meeting with union leaders to
addressunionissues. You aso served on severd collective
bargaining teams and were the chief negotiator for the
state when you did so. About 30% of your time as
Personnel Administrator was devoted to union issues.

The National Association of Government
Employees (“NAGE”") is a union representing over
100,000 government employees nationwide and about
12,000 Massachusetts state employees; its headquarters
are in Quincy, Massachusetts. NAGE is one of the two
largest unionswith which HRD hasofficial relations. At
al times relevant, Kenneth T. Lyons was the NAGE
president.

When you first became the Personnel
Administrator in July 1997, you arranged to meet with
theleader of each union representing state empl oyees, to
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build arelationship withthem. When youtold your NAGE
contact that you wanted to meet with NAGE’s president,
you weretold that it was Lyons'slongstanding custom to
conduct NAGE business over lunch at Anthony’s Pier 4
restaurant when he wasin Boston. Thus, whenever you
and Lyons met in Boston to discuss union business or any
matters of interest to NAGE, you did so over lunch at
Pier 4. Thesefrequent meetingsled to your developing a
cordial businessrelationship with Lyons.

Asthe Personnel Administrator, you had official
responsibility for contract extensions and contract
negotiations concerning major contracts between NAGE
and the Commonwealth. These contracts covered the
state’s clerical and support, trades and crafts, and
professional staff employees. Lyons was not usually
involved in contract negotiations. Occasionally, however,
when the NAGE negotiating team needed some help,
Lyonswould become personally involved or contact you
on behalf of NAGE.

In or about early 2000, you and Lyons met to
discuss union business over lunch at Anthony’s Pier 4.
During that lunch, you told Lyons that your daughter’s
close friend was interested in a job as a police officer.
You observed that it was difficult to become amunicipal
police officer unless one were a veteran or had scored
high on the civil service exam. Lyonstold you that the
young man could have a job at the International
Brotherhood of Police Officers Union, but you declined
that offer, stating that the young man wanted to bein law
enforcement. Lyons told you that he would personally
contact acertain Boston University vice president to find
out if there were any employment opportunitieswith the
university’s police department. The Boston University
policeand security officerswere represented by aNAGE-
affiliated union, and you knew that Lyons had contacts
with policelabor unions.

On or about April 18, 2000, you again met for
lunch with Lyons at Anthony’s Pier 4 to discuss NAGE-
related matters, and your daughter’s close friend's job
prospects were also brought up. The Boston University
vicepresident wasalso present. Knowing thedual purpose
of the lunch, you brought a copy of the young man's
resume with you and gave it to him. You told the vice
president about the young man’s interest in law
enforcement, and asked him whether there were any
policeofficer opportunitiesat theuniversity. Theuniversity
vice president said that he would see what he could do
for you.

Lyons later conveyed to the Boston University
vice president that it was important to Lyons personally
that everything that could be done to help in the
employment matter would be done. Subsequent to this
lunch, the vice president discussed the matter with the
Boston University president, and according to the vice
president, the president contacted the university’s police



chief. You received updates from both Lyons and the
Boston University vice president regarding your
daughter’s closefriend'sempl oyment prospects. Severa
monthslater, Boston University offered theyoung man a
police dispatcher job for aprobationary period, which he
declined.

M. Discussion

Asthe Personnel Administrator, you were astate
employeeasthat termisdefinedin GL. c. 268A,8 1. As
such, you were subject to the conflict-of-interest law, G.L.
c. 268A, generally and, in particular for the purposes of
this discussion, to § 23 of that statute.

A. Section 23(b)(2)

Section 23(b)(2) prohibits any state employee
from knowingly, or with reason to know, using or attempting
tousehisofficial positionto securefor himself or anyone
else an unwarranted privilege of substantial value not
properly availableto similarly situated individuals. There
isreasonable causeto believethat you violated § 23(b)(2)
by asking Lyons for help to get your daughter’s close
friend ajob.

The employment help for your daughter’s close
friend was a favor and a special benefit and, as such, a
privilege. Thisprivilegewasof substantial value because
Lyon’sahility to get inside help from the university’svice
president and then president, which resulted in aninterview
and a job offer, was worth more than $50, even though
the job offer was ultimately rejected. In addition, the
privilege was hot otherwise properly availableto similarly
situated individuals: i.e., others seeking employment with
the university’s police department.

Finally, by soliciting and accepting help from
Lyons under the totality of the circumstances described
above, you knew or had reason to know that you were
using your official position as Personnel Administrator to
obtain an unwarranted privilege. Thisconclusionishased
on thefollowing factors:?

(1) youwerein chargeof HRD and, in that capacity,
officialy responsible for contract negotiations and
other matters involving NAGE and the Common-
wealth;

(2) you knew or had reason to know, based on your
relationship with Lyons, that your raising the subject
of your daughter’s closefriend' sdesireto find alaw
enforcement job, and your noting how difficult it was
to find such jobs, would result in Lyons's offering
assistance in that regard;

(3) you knew or had reason to know that Lyons, in
responding to your statements, would belikely to go
to considerable lengthsto help you primarily because

of the authority that you could exercise as Personnel
Administrator regarding NAGE;

(4) you accepted Lyons' sarranging abusinesslunch
at Anthony’sPier 4, where you met with Lyonsand a
university vice president who regularly had police
union businesswith Lyons. At thismeeting, and with
Lyons present, you asked the university vice president
whether there were any opportunities to become a
police officer at Boston University and you gavehim
your daughter’s close friend’s resume;

(5) you knew or had reason to know that the
university vice president was likely to go to
considerable lengths to help you because he knew it
was important to Lyons that he help you, and the
university had significant business with Lyons and
NAGE. Therefore, you knew or had reason to know
that any job assistance that your daughter’s close
friend received from the university would be
significantly influenced by your being the Personnel
Administrator;

(6) you had these discussionsabout employment help
for your daughter’s close friend in the context of a
businesslunchwith Lyons, the NAGE president, while
you were acting in your capacity as Personnel
Administrator; and

(7) during the pendency of these discussions, Lyons
had and would continue to have interests in HRD
matters that potentially had a significant impact on
NAGE business.

Accordingly, thereisreasonable causeto believe
that you violated GL. c. 268A, § 23(b)(2).

B. Section 23(b)(3)

There is aso reasonable cause to believe that
you violated 8 23(b)(3) by intermixing your public and
private dealingswith Lyons. Section 23(b)(3) prohibitsa
state employee from knowingly, or with reason to know,
acting in a manner which would cause a reasonable
person, with knowledge of therelevant facts, to conclude
that anyone canimproperly influence or unduly enjoy his
favor in the performance of official duties, or that he is
likely to act or fail to act as a result of kinship, rank,
position or undueinfluence. Thissubsection’spurposeis
to deal with appearancesof impropriety and, in particular,
appearancesthat public officialshave given certain people
preferential treatment. Section 23(b)(3) providesthat the
appearance of impropriety can be avoided if the public
employeedisclosesinwriting to his appointing authority
all of the relevant circumstances which would otherwise
create the appearance of conflict. The appointing
authority must maintain that written disclosureasapublic
record.
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Whenyou took official actionsof interest to Lyons
and/or NAGE at or around the sametimethat you solicited
and received the above-described personal favor from
Lyons, you knew or had reason to know that you were
acting in amanner that would cause areasonabl e person
knowing all of the facts to conclude that Lyons and/or
NAGE could unduly enjoy your favor or improperly
influence you in the performance of your official duties
as Personnel Administrator inviolation of § 23(b)(3). You
made no disclosure to dispel that appearance of

impropriety.

Thelaw’sprovisionfor advancewritten disclosure
to dispel the appearance of a conflict of interest isnot a
technical requirement. It causes the public employee to
pause and reflect upon the appearance issue and decide
whether to abstain or, notwithstanding the appearance
issue, to participate after making a timely written
disclosure. Importantly, if the public employee chooses
to participate, the written notice also givesthe appointing
authority the opportunity to consider the appearanceissues
raised and to take appropriate action.*

Inthiscase, whileatimely, full disclosurewould
haveresulted in your complying with § 23(b)(3), youwould
still have beeninviolation of § 23(b)(2). Thisisbecause
the use of one's position to secure unwarranted privileges
of substantial valuefor yourself or othersalwaysviolates
the law, regardless of any relevant public disclosure.

C. General Guidance

The Commission recognizes that a public
employee may makeinquiriesor take actions concerning
prospective empl oyment opportunities without violating
the conflict-of-interest law. Commission Advisory No.
14 (“Negotiation for Prospective Employment”) states:

To comply with 8§ 23(b)(2), a public employee
must avoid misusing hisor her positionto expl oit
the vulnerability of personsor organizationsthat
are dependent on the public employee's official
actions. A public employee must, therefore,
exercise caution when pursuing prospective
employment with persons or organizations with
matters pending within the official responsibility
of the employee.

Thus, for example, apublic employee may make
genera inquiries regarding prospective employment for
himself (or for his family or friends) with persons who
have or would be expected to have matters under his
jurisdiction. Such inquiries, however, must be for
information regarding possible employment prospectsor
suggestionsthat the public employee (or person on whose
behalf he made the inquiry) might pursue. In addition,
the public employee should not intermingle the private
reguest for employment information with discussion or
negotiation regarding public business. When a public
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employee isin doubt about how § 23(b)(2) would apply
to hisor her specific situation, particularly when seeking
information from someone with whom he or she is
discussing official business, the public employee should
call the Commission for guidancein advance.

In our view, your initial statements to Lyons
regarding your daughter’sclosefriend’semployment were
not general inquiries for information. Rather, we infer
from your stating to Lyons how difficult it wasto obtain
such a job that you were asking for his personal
intervention and not just some ideas or leads. Indeed,
Lyons appears to have reached the same conclusion
because heimmediately offered to give the young man a
union job and, after you declined that, hetold you that he
would personally contact auniversity vice president who
might be ableto help. Significantly, he did not just give
you the information on which to act.

Even if we accepted your view that the initial
discussionwasinformational, your subsequent acceptance
of ameeting with Lyonsand the university vice president
arranged by Lyons can hardly be viewed in that light.
The meeting set up by Lyons confirms that you knew or
had reason to know that Lyons was likely to go to
considerable lengths to respond to your request, and in
fact did so by inviting the university’s vice president to
lunch with you, and by informing the vice president that it
wasimportant to Lyons personally to help your daughter’s
close friend get a job. The Commission believes that
Lyons took those actions primarily because of your
position as Personnel Administrator, and not because of
any personal relationship that he shared with you. You
also knew or had reason to know that this second meeting
was constructed by Lyonsin such away that one would
expect the university vice president to do everything he
could to have the university give the young man a job.
And you knew or had reason to know that all of this
private assistance was happening, at least in substantial
part, because of your Personnel Administrator position.

Finally, when a public employee makes an
employment inquiry or takes an action regarding
prospective employment opportunitiesthat complieswith
§ 23(b)(2), the employee must still be mindful of §
23(b)(3). When a public employee contacts someone
who “isaparty to, or otherwise hasan activeinterest in”
aparticular matter in which the employeeis engaged, he
or she should file adisclosure of the relevant facts prior
to acting as a public employee on any matter of interest
tothat party. Asthe Commission notedinAdvisory No.14,
“[ITt isthe act of having contacted the interested person
or organization for possible future employment, while
simultaneously having responsibility for agovernmental
matter in which the person or organization is interested,
that triggers the disclosure requirements under § 23.”



1. Disposition

The Commission is concerned that the misuse of
one'sofficia position or thefailureto disclosere aionships
when appearances so require can significantly undermine
the public's confidence in government. On the most
seriouslevel, such actions may raise the concern that the
public official who has obtained a private benefit will not
aggressively protect the public’s interests when dealing
officialy with the party who provided that benefit. In
such situations, the Commission is authorized to resolve
violations of GL. c. 268A with civil penalties of up to
$2,000 for each violation.

In this case, however, the Commission chose to
resolve this matter with a public education letter rather
thanimposing acivil penaty becauseit hasnot previously
addressed thisissuein aspecific case. The Commission
also believesthat the public interest would best be served
by providing educational guidance on the present facts,
rather than seeking acivil penalty.

Based upon its review of this matter, the
Commission has determined that your receipt of thispublic
educational letter should be sufficient to ensure your
understanding of and future compliance with the conflict-
of-interest law.

This matter is now closed.

DATE:December 3, 2002

YThe Commission has previously referred to similar lettersas Public
Enforcement Letters. Since the primary purpose of such letters, as
noted in the Disposition section of the letter, has always been to
provide“educational guidance,” the Commission has decided to call
these letters Public Education Letters.

ZTheconclusionin thisparticular casethat therewasause of position
to obtain an unwarranted privilege is based on the cumulative effect
of all the factors cited. No one factor is determinative. The
Commission could reach the same conclusion in another case, evenin
the absence of one or more of these factors. Thus, each situation
must be evaluated case-by-case, based on its own particular factors.

COMMONWEALTH OF MASSACHUSETTS
STATE ETHICS COMMISSION

SUFFOLK, ss.COMMISSION ADJUDICATORY
DOCKET NO. 622

IN THE MATTER
OF
ROBERT G. RENNA

DISPOSITION AGREEMENT

The State Ethics Commission and Robert G.
Rennaenter into this Disposition Agreement pursuant to
Section 5 of the Commission’s Enforcement Procedures.
This Agreement constitutes a consented-to final order
enforceable in the Superior Court, pursuant to GL. c.
268B, 8 4(j).

On June 23, 1999, pursuant to GL. c. 268B, §
4(a), the Commissioninitiated apreliminary inquiry into
possible violations of the conflict-of-interest law, G.L. c.
268A, by Renna. The Commission has concluded its
inquiry and, on March 1, 2001, found reasonable causeto
believe that Rennaviolated GL. c. 268A, 88 19 and 23.

The Commission and Renna now agree to the
following findings of fact and conclusionsof law:

Introduction

1. TheLexington-Arlington-Burlington-Bedford-
Belmont Collaborative (“LABBB”) operates public school
programsfor studentswith devel opmental challenges, and
serves about 250 students between the ages of 10 and
22. LABBB is overseen by a board of directors
comprising the public school superintendents and specia
education administrators of the five LABBB member
communities. LABBB isamunicipal agency within the
meaning of G.L. c. 268A.

2. In 1977, the LABBB board of directors
appointed Renna as one of its program directors. Renna
continued to servein that capacity until 2002. Assuch,
Rennawas amunicipa employee asthat termis defined
inGL. c. 268A, § 1, and subject to the provisions of the
conflict-of-interest law, G.L. c. 268A.

3. As a LABBB program director, Renna
managed LABBB’s Vocational Training Program in
Lexington, and two smaller programs in Bedford and
Belmont. Renna supervised the work of many LABBB
employeesand consultants. Renna’'s LABBB officewas
inthe Lexington High School.

4. Since about 1981, the LABBB programs
directed by Renna employed as a core component a
counseling and management technique called “reality

therapy,” which LABBB employees working under
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Renna’sdirection were encouraged to use philosophically
and generally for classroom management. Rennahimself
wastrainedin reality therapy and provided reality therapy
training at LABBB sitesduring LABBB hoursto certain
LABBB employees.

5. In 1993, Renna, two of his LABBB
subordinates and a LABBB consulting psychologist
formed a private, unincorporated business association
called Northeast Reality Therapy Associates (“NERTA").
Until NERTA ceased its operations in 1997, NERTA's
primary business was reality therapy training. Between
1993 and 1997, Rennatrained othersincluding LABBB
staff inreality therapy for compensation under the NERTA
name.

6. Reality Therapy training programsin which
Renna, NERTA and LABBB all played roles at different
pointsin time were held in June 1995, September 1995,
June 1996, July 1996, February 1997, March 1997 and
June/Jduly 1997; some of these programs were held at
Lexington High Schooal.

Payment of LABBB Funds to NERTA

7. While employed by LABBB, Renna was
responsible for managing a particular LABBB checking
account (“the LABBB Vocational Account”). The
LABBB Vocational Account was funded principally by
the employers of LABBB students. It was used to pay
both for expenses associated with the recreational
activitiesand transportation of LABBB students, aswell
as for staff training. All checks written on the LABBB
Vocational Account were either personally signed by
Renna or stamped (with Renna's signature stamp) by
Renna or one of two other LABBB employees.

8. Asthe signatory of the Vocational Account,
Rennadecided whether and to what extent the VVocational
Account would be used to pay the tuition for LABBB
staff to attend NERTA-sponsored reality therapy
conferences, training and programs. Rennaal so approved
or disapproved the decisions of LABBB staff concerning
their participationin such training.

9. AsalLABBB program director, Renna was
in a position of trust with regard to LABBB funds in
general and the LABBB Vocational Account in particul ar.

10. Between May 1995 and June 1997, Renna
wrote ten checks on the LABBB Vocational Account
totaling $10,350 for members of the LABBB staff to
attend reality therapy training sessions. Rennaendorsed
these checks on behalf of NERTA and deposited them
into NERTA’s checking account. According to Renna,
this money was used to pay for LABBB staff to attend
NERTA-sponsored reality therapy conferences, training
and programs.

11. In 2002, LABBB hired an independent

1092

accounting firm to sort out Renna’suse of LABBB funds
to pay NERTA. Theindependent auditor concluded that
Renna had personally benefited from some of those
payments. In settlement of the matter, Rennareimbursed
LABBB for those amounts.

12. Except as otherwise provided therein, G.L.
c. 268A, 8 19 prohibits a municipal employee from
participating asamunicipal employeein aparticular matter
in which to his knowledge he or a business organization
in which he is serving as an officer, director, trustee,
partner or employee has a financial interest.

13. By deciding asaLABBB program director
to make each above-described payment to NERTA using
LABBB Vocational Account funds while knowing that
NERTA had financial interestsin those decisions, Renna
participated asamunicipal employeein particular matters
inwhich to hisknowledge he and a business organization
of which he was an owner and employee had financia
interests. Each time he so acted, Renna violated § 19.
None of the § 19 exemptions apply in this case.

Use of LABBB Funds to Pay NERTA Instructors
and Speaker

14. Between 1995 and 1997, at or around the
time of each of NERTA'sreality therapy programs, Renna
received and deposited into NERTA's checking account
numeroustuition payment checksfrom NERTA program
participants, including LABBB staff, payableto NERTA.

15. In June 1995, Rennaas a LABBB program
director approved and/or authorized the preparation of
two LABBB purchase orders requesting that LABBB
pay atotal of $7,650 to two reality therapy instructors
who taught at aJune 1995 NERTA reality therapy training
program. Renna signed both his name and his
supervisor’'s name to these two purchase orders as he
was authorized to do on all such purchase orders. Renna
then submitted the purchase orders or caused them to be
submitted to LABBB's fiscal agent for approval and
payment. LABBB’sfiscal agent approved these LABBB
purchase orders as submitted, and the two instructors
were compensated with LABBB funds.

16. In June 1996, Renna wrote two LABBB
Vocational Account checkstotaling $3,479.86, payableto
a reality therapy instructor who taught at a June 1996
NERTA reality therapy training program. The money
covered theinstructor’straining fee, travel and expenses.

17. In March 1997, Renna wrote a $1,900
LABBB Vocational Account check payable to William
Glasser, one of the creators and a leading proponent of
reality therapy. The money covered Glasser’s attendance
fee for speaking at a March 14, 1997 NERTA program.

18. The money that LABBB paid to NERTA's



instructors and to Glasser should have been paid from
thetuition payments provided by the program participants,
including tuition payments provided by LABBB on behalf
of itsstaff. By using additional LABBB fundsto pay the
instructors, Renna saved NERTA a substantial sum of
money that NERTA would otherwise have had to pay,
even if the events were jointly sponsored. NERTA
benefited from this savings.

19. By deciding asaLABBB program director
to pay NERTA program instructors with LABBB funds
or from the LABBB Vocational Account while knowing
that NERTA had financial interests in those decisions,
Renna participated asamunicipal employeein particular
matters in which to his knowledge he and a business
organization of which he was an owner and employee
had financial interests. By so acting, Renna violated §
19. None of the § 19 exemptions apply in this case.

20. Section 23(b)(2) of GL. c. 268A prohibitsa
municipa employee from knowingly or with reason to
know using or attempting to use his officia position to
obtain for himself or others unwarranted privileges or
exemptions which are of substantial value and are not
properly availableto smilarly situatedindividuas. Anything
worth $50 or moreisof substantial valuefor GL. c. 268A
purposes.

21. By hisabove-described use of LABBB funds
to pay NERTA's instructors and Glasser when NERTA
should have made those payments, Renna knowingly or
with reason to know used hisofficial positionasalLABBB
program director to obtain unwarranted privileges or
exemptions of substantial value not properly availableto
similarly situatedindividuals. By so acting, Rennaviolated
§ 23(b)(2).

Use of LABBB Funds to Pay Renna’s American
Express Expenses

22. From 1995 through 1997, Renna used the
LABBB Vocational Account to make at least ten
payments to his personal American Express account.
These payments totaled over $8,000. The LABBB
Vocational Account and the procedures for its use were
established by LABBB, and according to Renna, this
money was used in accordance with LABBB procedures
to pay for LABBB-related expensesincurred while out-
of-state.

23. Theindependent auditor reviewed the AmEx
charges and concluded that the expenses were
attributable to conferences and seminars consistent with
professional development activities that LABBB
supported.

24. By deciding as a LABBB program director
to use the LABBB Vocational Account to pay hisAmEx
account while knowing that he had financia interestsin

those decisions, Renna participated as a municipal
employeein particular mattersinwhich to hisknowledge
he had financial interests. By so acting, Rennaviolated
§ 19. None of the § 19 exemptions apply in this case.

Resolution

In partial settlement of these matters with
LABBB, Rennareimbursed LABBB $9,000 and resigned
his position asprogram director. Inview of theforegoing
violationsof GL. c. 268A by Renna, the Commission has
determined that the public interest would be served by
the disposition of this matter without further enforcement
proceedings, on the basis of the following terms and
conditions agreed to by Renna:

(2) that Renna pay to the Commission the sum
of $4,000 as acivil pendty for violating GL. c.
268A, 88 19 and 23(b)(2), in accordance with
the attached appendix; and

(2) that Renna waive all rights to contest the
findings of fact, conclusions of law and terms
and conditionscontained inthisAgreement inthis
or any other related administrative or judicial
proceedings to which the Commissionisor may
be a party.

DATE: December 4, 2002

1093



